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DENNEY, D i s t r i c t  Judge  

T h i s  m a t t e r  canes  be fore  t h e  Court  on appea l  frm an  o r d e r  

of t h e  Bankruptcy Court  e n t e r e d  On Decerrber 29, 1977, f i n d i n g  

Aaron F e r e r  L Sons,  Ltd.  ( h e r e i n a f t e r  r e f e r r e d  t o  as AFLl and 

Wil l iams L Glyn's  Bank, Ltd. [ h e r e i n a f t e r  r e f e r r e d  to as W r GI 
i n  v i o l a t i o n  of an i n j u n c t i o n  e n t e r e d  by t h e  Bankruptcy Cour t  

on A p r i l  24, 1974, e n j o i n i n g  s u i t s  a g a i n s t  t h e  d e b t o r ,  Aaron 

Ferer L Sons Co. [ h e r e i n a f t e r  r e f e r r e d  t o  as AFOl and its 

o f f i c e r s ,  and Rule 11-44 which e n j o i n s  s u i t s  a g a i n s t  t h e  d e b t o r .  

By r e a s o n  of  t h e s e  v i o l a t i o n s .  AFL and W 6 G were determined t o  

be i n  contempt o f  the Bankruptcy c o u r t .  

On A p r i l  24, 1974,  a Chap te r  X I  proceeding was f i l e d  i n  

Bankruptcy Court .  On t h a t  d a t e ,  AFO was a u t h o r i z e d  t o  c o n t i n u e  

i ts  b u s i n e s s  as d e b t o r  i n  p o s s e s s i o n .  Also, on t h a t  d a t e ,  a n  

o r d e r  w a r  e n t e r e d  e n j o i n i n g  p e r s o n a  having c la ims  a g a i n s t  t h e  

d e b t o r  and i ts o f f i c e r s  from i n s t i t u t i n g  o r  pursu ing  a c t i o n s  

a g a i n s t  t h e  d e b t o r  and i ts o f f i c e r s .  While t h i s  proceeding was 

pending and b e f o r e  c o n f i r m a t i o n ,  t h e  Chapter X I  r u l e s  tooL 

e f f e c t .  Those r u l e s  i n c l u d e  Rule  11-44 which p rov ides  f o r  a n  

a u t o m a t i c  s t a y  o f  c o u r t  p r o c e e d i n g s  a g a i n s t  t h e  deb to r .  

On September 8 ,  1975, an  o r d e r  confi rming t h e  d e b t o r ' s  

amended arrangement  was e n t e r e d  which en jo ined  c r e d i t o r s  whose 

d e b t s  were d i s c h a r g e d  by t h e  conf i rmat ion  o r d e r  from i n s t i t u t i n g  



o r  continuing actions t o  c o u e c t  the i r  debts as personal liab- 

i l i t i e s  of  WO. The debtor ' s  plan which provided 
for  re ta ined jur isdic t ion by t h e  eankruptcy court for a period 

of years. This period has not y e t  expired. 

Thereafter. on April 9. 1976. APO a n d t h e  o f f i c i a l  

co rn i t t ee  brought s u i t  i n  the Bankruptcy court to determine the 
r igh t s ,  a s  detween AFO and W L G o r  ML, t o  c e r t a i n  funds held 

by Codelco, a Chilean COrPoration. These funds were transferred 

t o  Bankruptcy Court and remain i n  t h a t  cour t ' s  account i n  the 

amount of $125,007.69. 

Subsequently, on May 5, 1976, W b G and AFL f i l e d  motions 

t o  dismiss fo r  lack of jur isdic t ion.  An evidentiary hearing was 

held on those motions. Eowev'er, while t h e  motions were under 

submission, APL and W r G f i l e d  s u i t  i n  t h i s  Court against AFO 

and Harvey D. Ferer,  upon which t h e  contempt c i t a t i o n  i s  premised. 
I 

Thereafter, on March 31, 1977, t h e  Bankruptcy Court entered 

i ts  memorandum and order overruling the  motions and concluding 

t h a t  t h e  funds were a receivable of APO as of Apr i l  24, 1974. 

and thereby parsed i n t o  the const ruct ive  possession of the Bank- 

ruptcy Court ad of t h a t  date. Accordingly, t h e  Court held t h a t  

it had jurisdictTon t o  consider conf l i c t ing  claims of th i rd  

p a r t i e s  t o  the  receivable., No appeal was taken by e i the r  W 6 G 

or  AFL from the  Bankruptcy Court's j u r i sd ic t iona l  determination 

and a s  such tha t  order i s  now f i n a l  and binding. See BANKWPTCY 

RULE 803. 

On April 7, 1977, AFO f i l e d  i t s  mot ionfo r  a show cause 

order claiming t h a t  the  Dis t r i c t  Court ac t ion brought by W 6 G 

and AFL violated the  e a r l i e r  orders entered by the  Bankruptcy 

Court and Bankruptcy Rule 11-44 .  A day l a t e r ,  t h e  Bankruptcy 

Court issued i t s  order t o  show cause. A hearing was scheduled 

which eventually commenced on June 27, 1977; however, the hearing 

was continued u n t i l  Ju ly  27, 1977, when it was concluded. Sub- 

sequently, on December 29, 1977, t h e  Bankruptcy Court entered 
i ts  memorandum opinion and order, holding W r G and AFL i n  

'1t was s t ipula ted  by the  pa r t i e s  t h a t  leave of the  Bankruptcy 
Court was not obtained by AFL and W L G t o  br ing t h e  inde- 
pendent s u i t  i n  t h i s  Court. 



contempt of court  and fur ther  enjoining them from proceeding 

with t h e  D i s t r i c t  Court action.  AFL and W r G now appeal from 

t h a t  order t o  t h i s  Court. 

A t  t h e  outse t ,  the Court notes tha t  AFL and W 6 G have spent 

an  exhorbitant  anount of time and e f f o r t  a l leging t h a t  the Bank- 

ruptcy Court lacks jur isdic t ion over these funds and, therefore ,  

had no p-r " t o  punish by contempt f o r  the  v io la t ion  of an 

order issued without jur isdic t ion over the  subject  matter of the  

pa r t i e s . "  

However, as t h e  Court has already mentioned, on March 31, 

1977, t h e  p a r t i e s  l i t i ga ted  the question of jur isdic t ion and 

t h e  Bankruptcy Court found t h a t  jur isdic t ion exis ted  i n  t h a t  

cour t  Over t h e  funds. No appeal having been taken from t h a t  

determination. t h a t  order is f i n a l  and binding. Even assuming 

t h a t  t h e  Bankruptcy Court's determination was erroneous, it is  

binding on t h i s  Court and not subject  t o  c o l l a t e r a l  at tack.  

S t o l l  V. Got t l ieb ,  305 U.S. 164 11938). 

. . . When an erroneous judgment, whether 
from t h e  court  of f i x s t  instance o r  from 
the  cour t  of f i n a l  r e s o r t ,  is pleaded i n  

day i n  cot&, with opportun'zty t o  present 
h i s  evidence and h i s  view of the  law, a 
c o l l a t e r a l  a t tack upon the  decision a s  t o  
ju r i sd ic t ion  there  rendered merely re- 
t r i e s  t h e  i ssue  previously determined. 

S t o l l  v .  Gottlieb, w, 305 U.S. a t  
172; see a l s o  1 COLLIER ON BANKRUPTCY 
(2.05 a t  150-51 (14th ed. 1974). 

Thus, any mat ters  brought for th  by the  appel lants  which a re  re- 

l a t e d  t o  t h e  question of t h e  Bankruptcy Court 's  j u r i sd ic t ion  

a r e  i r r e l e v a n t  and w i l l  not be considered by the  Court i n  t h i s  

proceeding. see  a l s o  I n  re Ginqer Machine Products Core.. 

296 F.2d 107. 107 (6th C i r .  1961); Carpenters Local Union 

NO. 2746 v. TurneY Wood Products, Inc . ,  289 F.Supp. 143, 146-47 

(W.D. Ark. 1968). 



ÿ he order of April  2 4 ,  1974, was entered pursuant to S314 

of t h e  Bankruptcy Act, 11 U.S.C. S714 (1971). Section 314 i s  

a ju r i sd ic t iona l  grant of authority and power t o  enjoin or  s t ay  

u n t i l  f i n a l  decree any action agains t  the  debtor. Rule 1 1 - 4 4  

implements the  jur isdic t ional  grant  of Section 314 and i s  a 
s p e c i f i c  stay agains t  any action.  8 COLLIER ON BANKRUPTCY 

s3.20[3.21, 3.21. a t  236-37, 245 (14th ed. 1978). Rule 11-44 

provides i n  pa r t  a s  follows: 

A pe t i t i on  . . . s h a l l  operate as a s tay  
of the  cornencement o r  t h e  continuation of any 
court or  other proceeding a s a i n s t  the  debtor . . . or  of any a c t  o r  the  commencement or  
continuation of any court  proceeding t o  en- 
force any l i e n  agains t  h i s  property . . .. 

The Bankrvptcy Court, i n  its memorandm and order of 

December 29, 1977, found tha t  the  ac t ion f i l e d  by W 6 G and ATL 

i n  t h i s  Court againat -0 viola ted  Rule 11-44  and the  order of 

April  24, 1974. Since S314 is a s p e c i f i c  ju r i sd ic t iona l  grant 

and t h e  April 2 4  injunction is  supported by t h a t  sec t ion,  the 

question of whether or not the  Bankruptcy Court correc t ly  assumed 

ju r i sd ic t ion  is again i r re levant .  Rather, t h e  only issue before 

t h i s  Court on appeal i s  whether W L  and W i G v io la ted  the order 

of Apr i l  24, 1974, and Rule 1 1 - 4 4 .  The Bankruptcy Court held 

t h a t  they had; t h i s  Court agrees. 

I n i t i a l l y ,  the  Court has reviewed the record i n  t h i s  case 

and f inds  tha t  the injunction i s  still i n  e f fec t .  Section 314 

authorizes the Bankruptcy Court t o  en te r  an  injunction or s tay  

u n t i l  f i n a l  decree s u i t s  againat the  debtor. A " f i n a l  decree" 

is a jud ic i a l  order which i s  entered upon the  ult imate consum- 

mation of a Chapter X I  proceeding. Bankruptcy Act S372 

(11 U.S.C. $772 (1971)). Since no f i n a l  decree or  modification 

of the  April  24, 1974, order has been entered, the  injunction 

was i n  e f f e c t  a t  the  time AFL and W r G f i l e d  t h e i r  s u i t  in t h i s  

Court and i s  s t i l l  i n  e f f e c t  a t  the  present time. 

This case essen t i a l ly  involves thb in t e r re l a t ionsh ip  of 

Rule 1 1 - 1 4  and the exception t o  t h a t  r u l e  contained i n  28 U.S.C. 

S959 (a). '  A consideration of Rule 1 1 - 4 4  makes it c l e a r  tha t  

'Section 959(a) provides as follows: 

Trustees, receivers or  managers of any property, 
including debtors i n  possession, nay be sued, 
without leave of the cour t  appointing them, w i t h  
respect t o  any of t h e i r  a c t s  or  transactions i n  
carrying on business connected with such property. 
such ac t ions  s h a l l  be subject  t o  the general equity 
power of such court s o  f a r  as the  same may be neces- 
sary t o  the ends of ju s t i ce ,  but this. s h a l l  not de- 
prive a l i t i g a n t  of h i s  r i g h t  t o  t r i a l  by jury. 



4 
W 6 G and AFL a re  en jo ined  from br ing ing  s u i t  i n  t h i s  Court .  Upon 

t h e  f i l i n g  of  a Chapter  X I  p roceed ing , 'Ru le  11-44 p rov ides  f o r  

an  au tomat ic  s t a y  o f  any c o u r t  proceedings a g a i n s t  t h e  d e b t o r .  

See 8 COLLIER ON BANKRUPTCY 53.2OI3.21, a t  236-37 (14 th  ed. 1978) .  

Rule 1 1 - 4 4  b a r s  " t h e  commencement o r  t h e  
c o n t i n u a t i o n  of any c o u r t  o r  o t h e r  pro-  
ceeding a g a i n s t  t h e  d e b t o r "  a f t e r  t h e  
d e b t o r  h a s  f i l e d  a Chapter  X I  p e t i t i o n .  
I t  is  d i f f i c u l t  t o  conce ive  c f  a r u l e  
w i t h  a more apparen t  and c e r t a i n  meaning; 
a f t e r  t h e  Chapter X I  p e t i t i o n  h a s  been 
f i l e d ,  a d e b t o r  canno t  b e  sued. 

F i d e l i t y  Mtq. I n v e s t o r s  v.Camelia B u i l d e r s ,  Inc . ,  550 F.2d 47, 

5 1  (2d C i r .  1976) .  

c o n s i d e r i n g  t h i s  m a t t e r ,  t h e  Bankruptcy Judge s t a t e d  t h a t  

" la1 review of 5314 of t h e  Act ,  Rule 11-44 and 28 U.S.C. $959 ( a )  

would i n d i c a t e  t h a t  t h e r e  is  no s t a t u t o r y  excep t ion  p e r m i t t i n g  

s u i t s  a g a i n s t  t h e  ' d e b t o r '  as  opposed t o  s u i t s  a g a i n s t  a ' d e b t o r  

i n  possess ion . ' "  T h i s  Cour t ,  hav ing  reviewed t h e  a p p l i c a b l e  

p r o v i s i o n s ,  i s  i n  agreement w i t h  t h e  d e c i s i o n  o f  t h e  Bankruptcy 

Judge.  S e c t i o n  9 5 9 ( a ) ,  t h e  s t a t u t o r y  e x c e p t i o n  t o  Rule 11-44, 

r e f e r s  on ly  t o  s u i t s  a g a i n s t  a "deb to r  i n  p o s s e s s i o n " ,  n o t  t o  

s u i t s  a g a i n s t  a "debtor ."  T h e r e f o r e ,  a s u i t  a g a i n s t  a "deb to r*  

is  b a r r e d  by Rule  11-44 w i t h o u t  excep t ion .  

Thus, t h e  Bankruptcy Judge proceeded t o  c o n s t r u e  t h e  com- 

p l a i n t  f i l e d  by AFL and W L G ,  and concluded t h a t  it was f i l e d  

a g a i n s t  AFO as a "deb to r . "  The judge found t h a t  t h e  compla in t  

i n  no way i n d i c a t e d  an  a t t e m p t  t o  s u e  AFO as "deb to r  i n  posses-  

s i o n . '  The judge a l s o  noted t h a t  t h e r e  was no r e f e r e n c e  i n  t h e  

complaint  t o  AFO a c t i n g  i n  a f i d u c i a r y  c a p a c i t y .  

The Bankruptcy C o u r t ' s  f i n d i n g s  are e n t i t l e d  t o  s t a n d  u n l e s s  

t h e y  a re  c l e a r l y  e r roneous .  M a t t e r  of  T e r r e  Du ~ a c ,  I n c . ,  

429 F.Supp. 1015, 1017 (E.D. Mo. 1977) .  T h i s  C o u r t ' s  review of 

t h e  complaint  f i l e d  by AFL and W 6 G o u t s i d e  t h e  Chapter X I  

proceeding i n d i c a t e s  t h a t  t h e  Bankruptcy Judge ' s  f i n d i n g s  t h a t  

AFO was sued as a d e b t o r  is  n o t  c l e a r l y  e r r o n e o u s .  Accordingly,  

AFL and W 6 G a r e  b a r r e d  by Rule  1 1 - 4 4  w l t h o u t  excep t ion  f rom.  

f i l i n g  s u i t  i n  t h i s  Court a g a i n s t  AFO o u t s i d e  the  Chapter X I  

proceeding.  

Moreover, even assuming t h a t  t h e  compla in t  can b e  c o n s t r u e d  

a5 f i l e d  a g a i n s t  AFO as "deb to r  i n  possess ion* ,  t h e  Court  i s  

convinced t h a t  t h e  s u i t  is s t i l l  b a r r e d  by Rule  11-44. 

Rule 1 1 - 4 4  a l s o  a u t o m a t i c a l l y  b a r s  s u i t s  a g a i n s t  a d e b t o r  

i n  possess ion .  F i d e l i t y  Mtg. I n v e s t o r s  v.  Camelia B u i l d e r s ,  

I n c . ,  supra, 550 F.2d a t  50. However, as t h e  Court  has  a l r e a d y  noted.  - 
there i s t h e  l i m i t e d  s t a t u t o r y  excep t ion  t o  t h e  b a r  con ta ined  i n  

28 U.S.C. S959(a ) .  Relying on t h a t  s e c t i o n ,  AFL and W 6 G argue  

t h a t  s i n c e  t h e  independent  s u i t  a l l e g e s  convers ion  of  p r o p e r t y  

t o  which t h e y  l a y  c l a i m ,  t h e  a c t i o n  i s  based i n  t o r t .  Accordingly,  



cney contencl t n a t  any t o r t  ac t ion against  a debtor in possession 

may be brought without leave of the court  appointing the debtor 
i n  Possession. However, t h e  Court believes t h a t  t h i s  s u i t ,  i n  

r e a l i t y ,  r e l a t e s  t o  a determination of t h e  t i t l e  o r  r igh t  t o  

the possession of the  property involved which, as the  Court h a s  

already noted, is  within the  possession and jur isdic t ion of the 

Bankruptcy Court. I n  e f f e c t ,  the  independent s u i t  a s se r t s  a 

claim t o  those funds held by the Bankruptcy Court and t o  those 

funds paid i n t o  t h e  es ta te .  

It i s  wel l  established t h a t  t h e  Bankruptcy Court i s  the  

exclusive forum f o r  the resolut ion Of claims re l a t ing  t o  prop- 

e r t y  in i ts  possession o r  jur isdic t ion.  In IIeld v.  Kansas C i t x  

Refininq Co., 9 F.2d 213 (8th C i r .  1925), the  appellant f i l e d  

an application i n  the  court  appointing the  receiver for  permis- 

s ion t o  sue the debtor and i t s  receivers.  The application i n -  

cluded a request  t o  maintain a cause of ac t ion f o r  damages 

r e l a t ing  t o  an al leged t respass  by the  receivers regarding ce r t a in  

property claimed by the  appellant .  The D i s t r i c t  Court denied the 

application and the  Court of Appeals fo r  the  Eighth C i rcu i t  a f -  

firmed, concluding: 

Where a court  of competent jur isdic t ion 
has. by appropriate proceedings, taken 
~ r o ~ e r t v  in to  i ts wseess ion throuah i t s  
b f f i c e r i .  the prop'erty i s  thereby Gith- 
drawn from the ju r i sd ic t ion  of a l l  other 
courts. . . i The cour t  which f i r s t  
acquired jur isdic t ion through possession 
of t h e  property i s  vested, while it holds 
possession, with the  power t o  hear and 
determine a11 controversies r e l a t ing  
thereto.  It has t h e  r igh t ,  while con- 
t inuing t o  exercise i t s  pr ior  jurisdic- 
t i on ,  t o  determine fo r  i t s e l f  how fa r  
it w i l l  permit any other court  t o  in t e r -  
f e re  with such possession and jur isdic t ion.  

F ie ld  v. Kansas City Refining Co., m, 
9 F.2d a t  215. 

The exclusive jur isdic t ion of the Bankruptcy Cauct was a l s o  

considered by t h e  Supreme Court i n  Ex Par te  Baldwin, 291 U.S. 6 1 0  

(1934). There, a s t a t e  court  ac t ion included a claim f a r  damages 

agains t  the t rus t ee .  However, the  Supreme Court held tha t  the  

damage claim was no bar to a s tay  of the s t a t e  court  s u i t .  The 

Court wrote: 

This prayer of t h e  complaint i s  no bar t o  
staying the s u i t  i n  t h e  s t a t e  cour t .  The 
exclusive jur isdic t ion of the  bankruptcy 
court  is  determined by the  main purpose 
of t h e  s u i t ,  which i s  t o  have the  for- 
f e i t u r e  declared and t h e  alleged cloud 
upon t i t l e  removed. The claim for  damages 
i s  merely an  incident.  

EX Par te  Baldwin, m, 291 U.S. a t  618. 



Other courts which have considered this issue have come 

to the same conclusion. In American Brake Shoe 6 Foundry Co. v. 

Interborough Rapid Transit Co., 10 P.Supp. 512 ( S . D .  N.Y. 1935). 

an application was presented for leave to sue the receiver in 
state couxt. Admitting that it could not maintain a suit which 

'"intended to establish liens or possessory or ownership rights 
in receivership rates', the applicant argued that the proposed 

suit involved only the management and disposition of the prop- 

erty by the receiver. The court dismissed this distinction 

and concluded: 

These cases are sought to be distinguished, 
however, on the ground that the suit herein 
proposed involves the management of the 
company rather than property rights in its 
assets. Such a distinction ignores the 
ratio decidendi of the cases Sited. An 
adjudication by another court on questions 
of the proper management of property in the 
custody of this court, unless with the consent 
of this court, would be as much an inter- 
ference with the administration of that prop- 
erty as a decision on questions of title and 
~05session of the res. 

American Brake Shoe r Foundry Co. v. Inter- 
borough Transit Co., -, 10 P.S"pp. at 518-19. 

Similarly. in Love v. louisville 6 Eastern R.R. Co.. 

178 F. 507 (C. C. W.D. Kj. 1910). an action was brought in state 

court which included a damage count for alleged trespass by the 

receiver. Considering the matter, the court wrote: 

We think it obvious as to the first two 
claims to relief asserted by Gregory in hie 
suit, and which are set forth above, namely. 
first, his claim to recover certain property 
in the receiver's hands, and, second, his 
claim to an injunction against the receiver's 
refusal to permit Gregory to put that prop- 
erty to certain uses of his own that Gregory's 
suit in no sense is one "in respect to any act 
or transaction" of the receiver in carrying on 
the business connected with the property in his 
hands, in the language of the statute above 
copied. And inasmuch as Gregory's third prayer. 
namely, that for a judgment for $1,000 damages. 
is plainly dependent upon the other two or at 
least upon the first of them, and cannot stand 
without them, and inasmuch as relief under 
the third prayer is manifestly contingent upon 
the relief claimed in the first prayer, the 
third prayer or claim necessarily must fall with 
the others, however ingeniously it may have been 
devised to come within the statute. 

In short, Gregory seeks to recover certain land 
in the possession of the receiver and damages 
for its detention. As Gregqry may not sue for 
the principal thing (the land) without leave 
of the court, so, logically, he cannot without 
such leave sue for the dependent and incidental 



thing (damages f o r  detaining i t) ,  pa r t i cu la r ly  
as any r igh t  t o  such damages must depend upon 
t h i s  cour t ' s  judgment as t o  whether possession 
of t h e  land has been wrongfully withheld from 
Gregory by t h e  receiver  while acting under the 
orders of the  cour t .  Ttwould be incongruous 
and in to le rab le  f o r  t h i s  court ,  which long ago 
acquired ju r i sd ic t ion  of t h i s  ac t ion t o  fore- 
c lose  ce r t a in  l i e n s  upon Property of which, 
through its receiver ,  it haa possession f o r  
t h e  purposes of t h i s  cause, t o  be required t o  
y ie ld  t o  any other  t r ibuna l  t h e  r i g h t  t o  de- 
termine whether any p a r t  of t h a t  property 
belongs t o  some person other than those who 
a r e  p a r t i e s  t o  t h i s  s u i t .  This court  is  open 
t o  a11 claimants of any pa r t  of the  property 
i n  t h e  possession of i t s r e c e i v e r .  1t has - 
ample and competent jur isdic t ion t o  hear and 
determine a l l  c l a i m  t o  any Pa r t  of it, and 
those claims cannot be adjudicated elsewhere 
without i t s  express permission f i r s t  obtained. 

love v. l o u i s v i l l e  6 Eastern R.R. Co., w, 
178 F. a t  508-9. 

In sum, AFL and W 6 G have t r i e d  t o  d isguise  the  t rue  nature 

of t h e i r  action i n  an attempt t o  circumvent the  exclusive jur is -  

d i c t ion  of the  Bankruptcy Court. I n  l i g h t  of the  foregoing dis-  

cussion, it' is  c l e a r  t h a t  t h i s  independent s u i t  i s  not permissible 

outs ide  of the  Bankruptcy Court. See a l s o  Secur i t i e s  6 Exchange 

Com'n V. Lincoln T h r i f t  Asa'n, 557 F.2d 1274, 1277 n.1 

(9 th  C i r .  1977). 

Moreover, a fur ther  consideration of 28 U.S.C. S959(a) dis-  

c l o s e ~  yet  another reason why AFL and W 6 G cannot be permitted 

t o  maintain t h e i r  independent action.  Section 959(a) permits 

s u i t s  against  t h e  debtor i n  possession only 'with respect  t o  any 

of t h e i r  a c t s  o r  transactions i n  carrying on business connected 

with such property." 28 U.S.C. 5959(a) (1970). "Carrying on 

business" connotes a continuation of the  type of business which 

exis ted  p r io r  t o  the  appointment of the  receiver or  t h e  debtor 

i n  possession. Vass v. Conron Bros. Co., 59 P.2d 969, 971 

(2nd Cir. 1932) . In other words, t o  kvne within the s ta tu tory  

exception, t h e  independent law s u i t  must r e l a t e  t o  a rout ine  

ongoing business a c t i v i t y  o f  t h e  debtor which is now carr ied  on 

by t h e  receiver or  debtor i n  possession. In  t h e  Matter of 

Investors Funding Core., 547 F.2d 13, 16 (2nd C i r .  1976). Aow- 

ever,  i n  Austrian v. Wil l iam,  216 F.2d 278, 285 (2nd C i r .  19541, 

the  court  recognized t h a t  the  "attempt t o  co l l ec t  and l iquidate  

a s se t s  of a debtor i s  not t o  carry  on i ts  business i n  any proper 

sense of the term." See a l s o  F ide l i ty  Mtg. Investors v. Camelia 

Builders, 1°C.. E, 550 F.2d a t  57; Vass v. Conron Bros., 

m, 59 F.2d 971. 

In  the present case, t h e  Bankruptcy Judge found tha t  AFO 
"as debtor i n  possession was charged with the duty of exercising 

a l l  the  parers of a t rus t ee  appointed under the  Act under 5342. 



The c o l l e c t i o n  of  r ece ivab leq .c la imed  by t h e  d e b t o r  was merely 

one of t h o s e  d u t i e s . "  Accordingly,  t h e  judge concluded t h a t  

t h e  independent  s u i t  was n o t  r e l a t e d  t o  a c t s  normally a s s o c i a t e d  

wi th  " c a r r y i n g  on b u s i n e s s , "  t h e r e b y  p r e c l u d i n g  t h e  a p p l i c a t i o n  

of ~ 9 5 9  la ) .  
Upon reviewing t h e  r e c o r d ,  t h i s  Court  i s  i n  agreement w i t h  

t h e  f i n d i n g s  of  t h e  bankruptcy Court .  The a c t i a n  by AFO i n  

c o l l e c t i n g  t h e  funds  from Codelco,  t h e  Chi lean  c o r p o r a t i o n ,  Was 

no t  "ca r ry ing  on b u s i n e s s , "  b u t  merely  t h e  c o l l e c t i e n  o f  assets 

claimed by t h e  e ~ t a t e . ~  I n  re American Assooiated Systems, Inc . ,  

373 F.Supp. 977. 978-79 1E.D. Ky. 1974) .  "Hence, a s u i t  . . . 
which i t ems  from . . . e f f o r t s  t o  conduct r o u t i n e  b u s i h e s s  is  

permi t t ed  under  1959. A s u i t  t o  enhance a c r e d i t o r ' s  p o s i t i o n  

i n  t h e  r e o r g a n i z a t i o n  o f  t h e  bankrup t  is n o t  s o  au thor ized . "  

F i d e l i t y  Mtg. I n v e s t o r s  v. Camelia B u i l d e r s ,  I n c . ,  s_upra, 
550 F.2d a t  57; s e e  a l s o  M a t t e r  of  I n v e s t o r s  Funding C o q . ,  

s ~ p ~ a ,  547 F.2d a t  16. 

The a p p e l l a n t s  n e x t  a r g u e  t h a t  s i n c e  Harvey D. F e r e r ,  who 

was sued i n  t h e  independen t  a c t i o n ,  is n o t  a d e b t o r  o r  d e b t o r  

i n  possess ion ,  h e  i s  n o t  p r o t e c t e d  by t h e  s t a y  o r d e r  or Rule 11-44. 

The Court  i s  convinced t h a t  t h i s  c o n t e n t i o n  must a l s o  f a i l .  

The purpose of  Rule 11-44 is  t o  i n s u r e  t h e  o r d e r l y  admin- 

i s t r a t i o n  of  t h e  bankrup t ' s  e s t a t e  i n  a s i n g l e  forum, t h e  bank- 

rup tcy  c o u r t .  and p r e v e n t  undue i n t e r f e r e n c e  w i t h  t h e  e x c l u s i v e  

j u r i s d i c t i o n  of  t h a t  c o u r t .  F i d e l i t y  Mtq. I n v e s t o r s  V. Camelia 

B u i l d e r s ,  Inc . ,  -, 5 5 0  F.2d a t  55; 8 COLLIER ON BANKRUPTCY 

n3.20(3] ,  a t  235 ( 1 4 t h  e d .  1978) .  I t  seems c l e a r  t h a t  i f  AFL 

and W 6 G c o u l d  b r i n g  an independent  s u i t  a g a i n s t  F e r e r ,  an  
o f f i c e r  of  AFO, t h e  a d m i n i s t r a t i o n  of  t h e  b a n k r u p t ' s  e s t a t e  

could b e  d i r e c t l y  a f f e c t e d  and t h e  p o l i c y  c o n s i d e r a t i o n s  under- 

3 ~ n  view of t h e  f o r e g o i n g  d i s c u s s i o n ,  it  is r e a d i l y  a p p a r e n t  
t h a t  t h i s  c a s e  i s  n o t  t h e  t y p e  of  case which would b r i n g  t h e  
s e c t i o n  959(a )  e x c e p t i o n  i n t o  p l a y .  Normally, t h i s  excep t ion  
i s  a p p l i c a b l e  t o  c a u s e s  o f  a c t i o n  i n  t o r t  a r i s i n g  from p e r s o n a l  
i n j u r y  a c t i o n s .  See ,  s, American Brake Shoe 6 Found Co. v. 
In te rborough  R a p i ~ r a n s l t  Co., -, 1 0  F.Supp. a t  51: 
Again, t h e  a p p e l l a n t s '  s u g g e s t i o n  t h a t ,  s i n c e  t h e  a c t i o n  i s  
based on a t o r t ,  t h e y  t h e r e f o r e  may b r i n g  a n  independent  s u i t  
w i t h o u t  l eave  o f  t h e  Bankruptcy Court ,  i g n o r e s  t h e  r e a l i t i e s  
Of t h e  s i t u a t i o n .  AFO was merely c a r r y i n g  o u t  t h e  d u t i e s  wi th  
which i t  was charged ,  i . e . ,  t h e  c o l l e c t i o n  o f  r e c e i v a b l e s  AS 
t h e  Cour t  has  a l r e a d y  no ted ,  t h i s  conduct  does  n o t  i m p l i c a t e  
t h e  s e c t i o n  959 (a )  e x c e p t i o n .  



lying Rule 11-44 subverted. The Bankruptcy Court recognized 
this in its order of April 24. 1974. which expressly precluded 

suits against APO and officer*. Significantly, the inde- 

pendent suit was brought against both AFO and Ferer, not 

alone. 

In the present case, in order to insure the orderly =dmin- 

istration of the bankrupt's estate. it is necessary that the 

Bankruptcy Court have authority over every aspect of this case, 

including control over matters involving the officers of the 

debtor which directly affect the bankrupt estate. see I,, re 
Bohack, 17 Collier Cases 284 (E-Da N.Y. 1978). This Court will - 
not permit the appellants to do indirestly that which they 

cannot do directly. 

The appellants also contend that the injunction contained 

in Rule 11-44 automatically terminates upon confirmation. HOW- 

ever, the C o w t  is of the opinion that the stay of Rule 11-44 

does not terminate upon confimation but continues thereafter. 

The Advisory Cornittee's note to Rule 11-44(b) provides: 

"AS provided in subdivision (b), the stay provided by this 

~ u l e  continues generally during the pendency of the case unless 

the case is converted to bankruptcy. In the latter event, the 

stay provisions of Bankruptcy Rules 401 and 601 would become 

applicable. ' 
The language of this rule is in keeping with 
the language of Section 314 of the Act de- 
fining the length of time during which the 
stay provided for by that section shall ccn- 
tinue. Rule 11-441b) is plain on its face. 
The stay is to continue until the Chapter XI 
case has concluded and the case is closed or 
dismissed or converted to bankruptcy. 

14 COLLIER ON BANKRUPTCY 511- 
11-44-16 114th ed. 1976). 

A s  the Court has already noted, the injunction entered on 

April 24, 1974, has never been terminated and, pursuant to 
5314. can continue until final decree. No final decree has been 

or can be entered in this proceeding until the period of re- 

tained jurisdiction expires, whioh it has not. Thus, the Court 

is of the view that Rule 11-44 is still in effect. The appel- 

lants' argument that confirmation means automatic dismissal, 

would render meaningless the language of Rule 11-441b) relating 

to the closing of the care as an event which terminates the stay. 

It is the closing of the case as an event which terminates the 

stay, not the confirmation. 

In sum, the Bankruptcy Court was correct in enjoining AFL 

and W 6 G from proceeding with their independent suit in this 

Court. Moreover, the Court agrees that AFL and W 6 G should 



be held in Contempt for violating the order of April 24, 1974, 

and Rule 11-44. regardless of any good faith on their part. 

See In re American Associated Systems, Inc., supra, -. 
373 ~ . S u p p .  at 979. 

Lastly, the Bankruptcy Court imposed attorney's fees in 

conjunction with the contempt proceeding. This court is of the 
opinion that the granting of attorney's fees in the context of 

a contempt proceeding is proper. See In re American Associated 
Systems, Inc., supra, 373 F.Supp. at 980. Moreover, this Court 

is convinced that the Bankruptcy Court was correct in its deter- 

mination of the amounts owed to counsel for APO for time spent 

on the case. 

An order shall issue contemporaneously with this memorandum 

opinion. 

Dated this day of January, 1979. 


