I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
YAFFE PRI NTI NG COVPANY, ) CASE NO. BK97- 81898
)
DEBTOR( S) . ) CH. 7

VEMORANDUM

Hearing was held on Trustee's (Objection to Clains of
lrvin Yaffe and Sol Yaffe. Appearances: Kathryn Derr for
Trustee and Sam King for Sol Yaffe and Irvin Yaffe. This
menor andum cont ai ns findings of fact and concl usions of |aw
required by Fed. Bankr. R 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. 8§ 157(b)(2)(B).

Backar ound

In April of 1986, debtor Yaffe Printing Conpany, Inc.,
obtained a loan fromN. S. Yaffe Printing Conpany and Yaffe
| nvest ment Conpany in the anmobunt of $684,000. The debtor
executed in favor of the |lenders a security agreenment granting
a security interest in personal property of the debtor,
i ncl udi ng machi nery, equi pment, furniture and fixtures both
then owned and after acquired. On April 18, 1986, the | enders
filed a financing statement with the Nebraska Secretary of
State at filing no. 9986339992. The | enders subsequently
filed a notice of assignment of the security interests to Sol
Yaffe and Irvin Yaffe (the “Yaffes”). Five years after the
filing date of the original financing statenent, the financing
statenment | apsed pursuant to Neb. Rev. U C.C. 8§ 9-403(2).

On March 18, 1997, the Yaffes filed a continuation
statenment of the | apsed original financing statement. The
continuation statenment bore the address of the debtor; the
Yaffes’ signatures as secured parties; the Yaffes’ addresses
as Omaha, Nebraska 68131; and the original financing statenent
filing nunber. Approximately four nonths |later, on July 25,
1997, the debtor filed its voluntary petition for relief under
chapter 7 of the Bankruptcy Code.

One hundred seventy thousand dollars, representing the
proceeds of collateral subject to the security agreenent, are
now under the control of the chapter 7 trustee, including
$67,500 fromthe sale of two Hei del berg presses, $2,000 from
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the sale of two Col or Chief offset presses, and $100,500 from
the sale of the debtor’s remaining machinery, equipnent, and
fixtures.

The Di spute

The Yaffes maintain that they have a perfected security
interest in all of the above descri bed personal property and
proceeds therefrom by virtue of the continuation statenent
filed in March of 1997, and have requested the court to grant
the Yaffes an allowed secured claimin the anount of $170, 000.
The Yaffes contend that, pursuant to Neb. Rev. U.C.C. § 9-
402(2)(c), the continuation statenment operated fromthe date
of its filing forward as a re-perfection of the | apsed
financi ng statenent.

The chapter 7 trustee maintains that the continuation
statenent does not conply with either Neb. Rev. U C.C. § 9-
402(1) or 8 9-402(2) because the statenent 1) failed to
contain a conplete address for the Yaffes from which
i nformati on coul d be obtained regarding the security interest,
2) did not contain a description of the collateral, 3) failed
to contain the social security nunmbers and/or federal tax
identification nunbers for both the debtor and the Yaffes as
required by 8 9-402(1), and 4) failed to explain why it was
filed with the signature of the secured parties rather than
that of the debtor. The chapter 7 trustee also argues that
all owi ng the continuation statement to re-perfect the Yaffes’
interest would frustrate the very purpose of Article 9 and the
reliance others place on the perfection of security interests
and notice thereof.

Di scussi on

Prior to July 1, 1999, the effective date of an anendnent
to the perfection statute, the formal requisites of financing
statenents and substantial conpliance therewith were governed
in relevant part by the follow ng provisions of Neb. Rev.

U C. C § 9-402:

(1) A financing statement may be in a form
prescribed by the Secretary of State and is
sufficient if it gives the nanmes of the debtor
and the secured party, is signed by the debtor,
gi ves an address of the secured party from which
i nformation concerning the security interest may
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be obtained, gives a mailing address of the
debtor and contains a statenment indicating the
types, or describing the itenms, of collateral.
The Secretary of State shall require that the
soci al security nunber or the federal tax
identification nunber of both the secured party
and the debtor be provided on the financing
statenment and other related filings. . . . A
copy of the security agreenent is sufficient as
a financing statenment if it contains the above
information and is signed by the debtor.

(2) A financing statenment which otherw se
conplies with subsection (1) is sufficient when
it is signed by the secured party instead of the
debtor when it is filed to perfect a security
interest in

(c) collateral as to which the filing has | apsed

(8) A financing statenment substantially
conplying with the requirenents of this section
is effective even though it contains m nor
errors which are not seriously m sleading. The
failure to include the social security nunber or
the federal tax identification nunber shall not
render any filing unperfected.

Neb. Rev. U C.C. 8 9-402(1), (2)(c), (8) (Reissue 1992).

Conti nuation statenents, which serve to continue the
filing of an already perfected security interest, are governed
by Neb. Rev. U.C.C. § 9-403, which provides in relevant part
that: “Any such continuation statenent nmust be signed by the
secured party, identify the original statement by file nunber,
and state that the original statement is still effective.”
Neb. Rev. U C.C. 8§ 9-403(3).

Al t hough the Yaffes filed a docunent denom nated as a
“continuation statenent,” they clearly did not file the
document prior to the | apse of the original financing
statenment as required by 8 9-403(3). However, the Yaffes do
not contend that the statement “continued” the original filing
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statenent in the ordinary sense of the word. |Instead, the
Yaffes contend that the continuation statenent operated to re-
perfect their security interest as of that date forward
because it fulfilled the notice provisions of the Article 9
filing system by substantially conplying with § 9-402.

The chapter 7 trustee argues that the docunent filed by
the Yaffes was in fact a continuation statenment, albeit an
invalid one, and cannot be permtted to operate as a financing
statenent and re-perfect the Yaffes’ interest. Recent
Nebraska case | aw does not support this position. Wile the
bankruptcy trustee has the rights of a hypothetical |ien
creditor under 11 U.S.C. 8 544(a)(1l) as of the date of the
filing date of the petition, those rights are determ ned
according to state law. Jones v. Small Business Admin. (In re
Cohutta MIls, Inc.), 108 B.R 815, 817 (N.D.Ga.1989). See
al so G ogan v. Garner, 498 U. S. 279, 283, 111 S.Ct. 654, 657
(1991) (stating that the validity of a creditor's claimis
determ ned by rules of state | aw).

I n 1998, the Nebraska Supreme Court considered the
primary purpose of financing statenments while deciding whether
t he substantial conpliance provisions of § 9-402(8) applied to
8 9-403 in Branms Limted v. EIf Enterprises, Inc., 253 Neb.
932, 573 N.W2d 139 (Neb. 1998). In Brans, the court
determ ned that a continuation statenment which had been filed
wi thout the required witten assignnment attached, nonethel ess
substantially conplied with the requirenments of 8 9-403. The
court reasoned that “a continuation statenment serves the sane
pur pose as a financing statenent because it places potential
creditors on notice that another creditor m ght have an
interest in the collateral and contenplates that the potenti al
creditor will make further inquiries into the matter.” Brans,
253 Neb. at 936 (citing E.D.1.C. v. Victory Lanes, 158 B.R
617 (E.D. Va. 1993)). The court enphasized that the purpose of
the Article 9 filing systemwas to provide notice and
reiterated its rejection of a strict statutory constructi on of
8§ 9-402. Brans, 253 Neb. at 936 (citing Md-Amer. Dairynen,
Inc. v. Newman Grove Coop. Creanery Co., Inc., 191 Neb. 74
(Neb. 1974)).

In view of the fact that the purpose of the Article 9

filing systemis to put prospective creditors on notice that a
party may have a secured interest in the collateral, the court
reasoned that the relevant inquiry becones one of “ *‘whether

or not a “reasonably diligent researcher” would be m sled by
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the irregularity.’” ” Brams, 253 Neb. at 937 (quoting Victory
Lanes, 158 B.R at 622).

Measur ed agai nst that standard, it is clear for the
foll owi ng reasons, that the continuation statenment did
substantially conply, and that a “reasonably diligent
researcher” would in fact not be msled by the irregularities
in the Yaffes’ statenent.

First, although the Yaffes’ statenent failed to include
the social security nunbers and/or federal tax identification
nunbers for both the debtor and the Yaffes as required by § 9-
402(1), 8 9-402(8) expressly states that such om ssion does
not render a filing unperfected.

Second, while the statenent does not contain a
description of the collateral subject to the security
interest, the statenent did include the filing nunmber of the
original financing statenent. The filing nunmber of the
original financing statenent provides sufficient information
to inquire into the collateral. This is inplicit in the text
of 8 9-403(3) which clearly indicates that inclusion of the
original filing nunber provides sufficient information for a
prospective creditor to ascertain what collateral nay be
subject to a security interest. A nunber have courts have even
concluded that the inclusion of the correct original filing
nunmber is not necessarily required as |ong as the statenent
contains sufficient information to |ead a researcher back to
the original financing statenent. See, e.g., Wrthen Bank &
Trust Co. v. Hilyard Drilling Co. (In re Hilyard Drilling Co),
840 F.2d 596 (8th Cir.1988) (inplying that it is sufficient if
a continuation statenent provides the necessary |inkage to the
original financing statenent so that it serves the notice
pur pose of Article 9); In re Adam 96 B.R 249
(Bankr.D. N.D. 1989) (listing cases which hold that, as regards
the collateral, a continuation statenent nust only provide
sufficient information to link back to the original financing
statenent).

The inclusion by the Yaffes of the original filing nunber
clearly provided the information necessary to allow a
prospective creditor to ascertain what collateral m ght be
subject to a security interest, despite the lack of a
description of the collateral in the Yaffes’ continuation
st at ement .
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Third, although the Yaffes did not provide a conplete
address at which they could be contacted, this did not render
the continuation statenent ineffective. A financing statenent
giving the listing of an inconplete address for a debtor wl
ordinarily constitute substantial conpliance with the filing
requi rements. Hilburn v. Southern Trailer Distributors, Inc.
(Inre Smth), 508 F.2d 1323 (5th Cir. 1975). |In sonme cases,
courts have even concluded that financing statenments which
failed to include any of the required addresses, nonethel ess
substantially conplied with the U C C. filing requirenents.
See, e.g., Rooney v. Mason, 394 F.2d 250 (10 Cir. 1968)
(concluding that omtted addresses were readily avail able
t hrough tel ephone directory); In re French, 317 F. Supp. 1226
(E. D. Tenn. 1970) (concluding that the failure to include
addresses in financing statement did not result in prejudice
to interest of general creditors).

The Yaffes did include a partial address, which infornmed
prospective creditors that the Yaffes resided in Omha,
Nebraska, in the zip code area 68131. This information
conforms with the conplete address listings for Sol Yaffe and
Irvin Yaffe in the Omha tel ephone directory.

Fourth, although the continuation statenent did not
provi de an expl anation regardi ng why the secured parties
rat her than the debtor had signed the continuation statenent,
such explanation is not expressly required by the text of 8§ 9-
402.

The trustee’s argunent that allow ng the continuation
statenment to re-perfect the Yaffes’ interest would frustrate
the very purpose of Article 9 is sinply in error. The
Nebraska Supreme Court has expressed the view that the primry
purpose of the Article 9 filing systemis notice. The Yaffes
i ntroduced affidavit evidence that an attorney had occasion to
conduct a U C.C. search on the Yaffe Printing Conpany in an
attenpt to ascertain any clains or liens which m ght be
asserted against the property his client wi shed to purchase.
The attorney i nmmedi ately di scovered the continuation statenent
relating to the original financing statenent filed by the
Yaffes. Because of the filing, the attorney contacted counsel
for the Yaffes. In other words, the filing served the precise
pur pose for which it was intended: it provided a prospective
creditor notice and information sufficient to allow further
inquiry.
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In view of the Nebraska Supreme Court’s construction of
the U CC filing system the continuation statenment filed by
the Yaffes on March 18, 1997, served to re-perfect their
interests as of that date. As a result, the chapter 7
trustee’s objection to the Yaffes’ secured claimis overrul ed.
The Yaffes are allowed a secured claimin the anount of
$170, 000. 00.

Separate journal entry to be entered.
DATED: August 3, 1999
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
19 KING, SAM

27 DERR, KATHRYN

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
YAFFE PRI NTI NG COVPANY, ) CASE NO. BK97-81898
) A
DEBTOR(S) . )
) CH 7
) Filing No. 44, 45
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
)
) DATE: August 3, 1999
Def endant (s) ) HEARI NG DATE: May 27,

1999

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Trustee's Objection to Clainms of Irvin
Yaffe and Sol Yaffe (Clains 63, 67 & 68); Resistance by Sol
Yaffe and Irvin Yaffe.

APPEARANCES

Kat hryn Derr for Trustee
Sam King for Sol Yaffe and Irvin Yaffe

| T | S ORDERED:

The Chapter 7 Trustee's objection to Yaffes’ secured
claimis overruled. The Yaffes are allowed a secured claimin
t he anpbunt of $170, 000. 00. See nenorandum entered this date.

BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
19 KING, SAM

27 DERR, KATHRYN

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



