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IN THE MATTER OF 

UN I TED STATES BANKRUPTCY COURT 
FOR . THE DISTRICT OF NEBRA SKA 

WI LLOW GROVE P RTNERSH I P , CASE NO. BK 87 -6 96 

DEBTOR Chapter 12 

ORDER DENYING CONFIRMAT I ON 

He a r i n g on the second and t h i r d modi fic a t ion s and amend ed 
Cha p t er 1 2 plan was held in North Pla t te , Nebraska, o n October 7, 
1987. Appear i ng o behalf of the debtor was Ge o rge Vinton o f 
Nor t h Pla t te, Nebraska . Appeari ng on behalf o f the Bank of 
Valent ine, obj ect ing creditor , was Geof fr ey V. Po h l o f Omaha, 
Nebraska. 

I n t his unusua l Chapter 1 2 case, the object1ng cred i t or , Ba nk 
of Val entine, i s, by agreement o f the part i es and in reality , an 
ove rse c ured creditor. The allowed amoun t of i ts secured c laim is 
$581 , 558.59 plus accruing interes t , costs and a ppropr i a t e at t o rney 
fees. Th e value of the collatera l securing thi s obligation 
e xceeds $900,000. The note representi ng the claim of the Bank i s 
secur ed both by real estate nd by persona l property , includ i ng 
livestock. 

The creditor i s no t inclined to continue as the operating 
lender for this ranching operation . 

The debto r proposes to di v ide the claim of the creditor into 
two separate obligations, one secured by r eal estate, with the 
note representing an obligation of approxima t ely 80% of the value 
of the real estate. The other note would be secured by the 
personal property. 

The creditor objects to this treatment o n severa l ground s. 
Firs t, the creditor alleges that under Sect i on 552 and Section 
1225 the plan cannot be confirmed withou t the creditor retaining 
its l ien and tha t it s lien covers proceeds and offspring of the 
l ivestock and fur t her tha t its lien is a property right wh i ch 
cannot be modif i ed by a Chapter 1 2 plan. In other wo rds , the 
creditor says that it has a cross-colla t era lized secured c laim and 
the debtor cannot d i vide the c l aim into t wo parts and secur e each 
part separ ately and with no cross colla t eraliza tion . 
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Th : creditor f rther argu~s t ha t to permi t such a cha nge in 
i ts status wo uld c hange it from a high l y oversecured credi t or to 
one w ich c ou l d easily become underse8 re d epend i ng upon the 
value of the r al state . The creditor suggest s t hat t he debt or 
wo ld be a b le t o obtain suff1cien funds t o pay of f t hat portion 
of the claim w .ich was secured by the lives t o ck and l eave the 
creditor only with r eal es tate of ques t ionable f u tu r e va l ue. 

These provisions of t he p an , suggest s t he c red i t or , vi o la t e 
i ts cons t itut i onal right~ c o ncern ing d ue p rocess o f 1 w and the 
taki n g of property as well as violate the specific provisions o f 
the Bankruptcy Code . 

T e debtor argue=· t at s i nce this creditor is i n an 
ov~rsecu ed positi~n and will not fund the oper a t i o n , the cred i tor 
has th power o kill this Chapte r 1 2 ca s e whi c h i s ce r t ainly i n 
vio l ti n o f t he intent 0f Congress when i t pas s ed Chapt e r 12 . 
Debtor needs operating funds and wi thou t provisio ns s uch a s i t has 
suggested, it wi l l no t be ab l e to g r an t a l ien pr i or i . right to 
t hat of the Ban k to a future operating lender . Without suc h power 
to grant such a l i en to a future operating l ender, the debtor 
s ugges t s ha t i t wil l not be ab l e t o obtain f und i ng . Debto r 
beliere s that under Section 1222 it shoul d be permit t e d t o modify 
the r ' ghts o f thP secur ed creditor and such modifica t i on can be so 
drastic a_ to change the terms of t he note and t o cha nge the type 
of col l ateral sec uring the note . 

Sect i o n 1 325 ( a)(5)(B ) (i) is t he equivalent f or Chapter 13 
c a s o f Sec t ion 1 225(a)(5J ( B) ( i). Sect i o n 132 5 has b een 
cans t ued to mean that ot only must the secured cred i t or be 
permitted t o reta i n the lien i n orde r fo r conf ' rmat ion t o o c c u r , 
but a l s o that the li n must be the l ien that was barga ined f or . 
Accord i ng t o 5 Co lier o Bankruptcy, 15th Ed ., Sect i o n 1 325.06 " A 
l ien on s ubstitute or rep l a c eme nt c o l ateral for t hat sec ur i ng t he 
cla i m a t t he outset w' ll not mee t th i s confi r mation tes t wi t hout 
the c onsent of the holder of the claim, s o a p l an propo s i ng to 
t ransfe r t he l i en securing the a l l owed s ecured claim to other 
c o l l a tera l i s not ent itl d to c o nfirmation without the a cceptance 
of the holder of the claim. 11 

Co llier does no cite a y c ase aut hor i ty fo r thi s posi t ion 
b t , for t he purposes of thi s opi n ion, th i s Court wi l l accept the 
Col l i er posi tion . Since the language is ident i cal under Chapt r 
12, his Court de termi nes tha t subst i t ute col l a t era l or a 
reducti o n in co l lateral sha l not be pe r m' tted. 

Therefore , this plan c annot be c onf irm d as i t stands. 
However , t h i s case has been t h r o ugh t wo con f irma tion hearings a nd, 

s su ge_ted at the be g innin g of t he opi n i on , i t is an unusual 
Cha er 12 case . Tis creditor is s ub s tant ial ly ove r s ecu r d . It 
cla ims t o have veto power over a Cha pt r 1 2 p l an bec a u se of its 
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securi t y position. This Court does no t agr ee tha t an oversecured 
cred itor should have such vet o powe r and th e followin g d iscus s i on 
may sugges t some alternatives fo r the parties. 

As Co llie r s uggests at p. 1 325 - 33, § 1 32 5 (a )( 5 )(B)(i) me rely 
require s a prov i sion i n the plan fo r the retention of t he lien. 
Howe er , the l i e n tha t is r eta ined is f o r the purpose of se c uring 
the deferred payment s propo s ed under the p l an t o t he extent o f the 
amount of t he allowed secured c l a im. Se e Col l ier, p. 1325- 3 4 at 
note 91 . See also 124 Cong. Rec . H 11 10 7 (Da i l y Ed. Sep t . 28, 
1978). Wha t this seems to mean is tha t the secured cre ditor has 
the r ight to its li e n and ha s t he r ight to ha ve it s allowed 
s e cured claim protec ted by such li en dur ing the plan payout 
per i od . 

Howeverv as th is ourt s ugge s t e d in t he c a s e of In re Wobig , 
73 B.R. 292 at 294, 29 5 (Bkr tcy. D. Neb. 1 987), " I f a plan is 
f eas ible a nd mee t s other confirmation r e q uirements, t he creditor 
only has a r i ght to receive the a l l owed amount of its secured 
claim and reta i n a l i en on col latera l to the extent o f the balance 
due on the allowed secured claim." Therefore, t here should be a 
mechanism a vai l able f o r a debtor in a situa ion such as t h i s t o 
free u p some of the value in the c o llateral wh i ch secure the 
a l l owed secured cla i m o f t he Bank so th t a c onf irmable 
reorganiza t ion pla n can be proposed . 

It also appears tha t the drafters of the Bankruptcy Code 
-onsidered this very problem when t h e origina l 1 9 78 Co e wa s 
adopted. Section 5 52( b) prov ides, a s the credito r s ug gest s , that 
a securlty i nterest created prior to bankruptcy extends to 
p r oceeds, product , offspri ng , rent s or profi ts of the property in 
which the interes t was g r anted except to a n y extent that the 
Court, after notice and a hearing and based on the equit ies of the 
case, orders otherwise. (Emphasis added). 

Whether or not the equ ities of this case would convi nce this 
Court t o decide that such pos t-petition security interest should 
be cut off, o r to what extent such post petition security in t erest 
should be cut off , i s a fact ua l issue a nd shall be set for 
hearing. 

This Court, at t he time this o p inion is written, has over 500 
Chapter 12 cases pend ing. This Court s pecula t es t hat f ewer than 
1% of these cases involve fact situations such as this in which 
the major creditor is signif i cantly oversecured and stil l 
strenuously objects to the at t empt ed reorganization of the debtor. 
The creditor has the absolu te right t o objec t to reorganization on 
whatever grounds are l 2g i t i mate . he propo sed d ivision o f the 
allowed s ecured cla i m and the r eduction of colla t eral are major 
changes in the r ight s of t he c reditor . However , Congress 
anticipa ted that debtors would need the op portun i ty t o use 
co l lateral subject to a prepet i tion lien . Cong r ess provided a 
method whereby the matter could be brought before the Cour t and 
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the Court , a f t er weigh i ng the equities , cou l d de ide whether the 
State law con tract rights of the creditor should cont inue to 
prevail to such an xtent tha t the debtor c o u l d no t reorgan i ze , o r 
whether the debtor shou l d be granted an opportunity to attempt to 
reorganize . Such o ppo r tu ity would result by affecting some of 
the rights of the s ecured creditor , such as by cutting of f its 
l ien to some extent, as ong as the debtor could protect the 
i nte rest of the creditor i n receiving payment ov r time of the 
a l lowed amoun t of i t s s ecure d claim . 

Thi s plan cannot be conf irmed and confirmat i on is denied. An 
evidentiary hearing on the i s sues concern ing Section 552(b) shal l 
be set on qn expedited basis. 

DATED: October 16, 1987. 

BY THE COURT: 

U.S. Ban\Pvi:iptcy Judge ' 
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George G. Vinton, Attorney, P.O . Box 1 669, North Platte, NE 
691 0 3-1 6 69 

Geoffrey V. Pohl , Attor ney , 1100 One Central Park Plaza, Omaha, NE 
681 02 " 
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