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UNI TED STATES BANKRUPTCY COURT 
FOR THE DISTR I CT OF NEBRASKA 

WALTER E . ADAMS, CAS E NO. BKBS-1811 

D:LBTOR 

WALTER E. ADAMS , DEBTOR and 
DEBTOR-IN- POSSESSION 

Pla intiff 

v s. 

ADAMS BROTHERS, A Partnership, 
LEO ADAMS and VIRGIL L . ADAMS , 
ROGER J IM ADAMS, JERRY ADAMS , 
FIRST NATIONAL BANK & TRUST 
COMPAN Y OF FRE ONT , and 
METROPOLITAN LI FE INS URANCE 
COMPANY, 

De fe nd a nt 

MEMORA DUM 

A88-1 6 5 

CH. 11 

A hea r · n g was h e ld on the c omplain t of pla int i f f, Walter E . 
Ad a ms , Debt or - i -Pos s essio n , o n Ma y 13, 1 9 8 8 . ~a te r E . Adams was 
represented by Jame s T . Gl e a s o n of S t al naker , Becker , Bur s~ & 
G l eason ~ P .C. , Oma h , Nebra s k a ; d efendan t Ad ams Brothers , a 
Pa r tne r s h ip, wa s repre sented by Do n Swa nso n o f Sc hmid, L1oon y g 
F r eder i c k , P.C . , Omaha , Nebraska ; de fe nda nt J err • Ad am s was 
r e p re s e nte d b y Dona ld Schneide r of Fremont , Nebra ska. 

Wa lter Ada ms r e q u e s ts the Cou rt t o gran t a t e mpora r y 
r e stra in ing o r der a nd pe r mane nt in junc tion r e q iring th e Ada.s 
Br o t h e r s and its c ons tituent partne rs ( h e r ea ft e r " Adams Br t h e rs " ) 
to c e a·e a nd desist f rom a ny interf eren c e with Wa lter Adams' 
f arm ing ope a tion and to return to Wal t e Ad ams Rll ma ch i . e:y and 
e qu i pmen t owned by h ~m . 

Wa lte r .dams a l s o r e q u es ts t h e Cour t t o orde r the Ad ams 
Bro t h e r s t o r e mo v e f r om Wa lter Ada ms ' proper t y g rain O Vl ed by t ~e 
Adams Br o thers as we 1 as the gra in bins in wh ich t h e grain i s 
store . He a l so req u s t s a n accoun t ing for a ll grai n g rown a nd 
harv e ste d dur ing 1 987 and t he tur o v e r of a ny mon i es d ue h i m. 
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Statement of Fa c s 

Wa l te r Ad ams f i led for Chap t er 11 re lief in Augus t, 1 98 5. 
The Adam s Bro thers , a partnersh ip c o ns i s ting o f f our o f Wa l ter 
Ad am s ' sons--Leo, Virgil, Roger and J e rry -- f il e d f or Chapte r 1 1 
r e lief i n August , 1 985 , a nd Leo Adam s , Virgil Ad a ms and Roge r 
Adams also f i l ed individua l bankruptcies a t the s ame time. Prior 
to the dispute in the ins t an t c ase , the Ada ms Brothers par t nershi p 
farmed a l l o f the proper t y owned by the pa r tnersh i p, t he 
· ndiv i dual brothers, Mary Lou Adams, a si s t er, a nd Wa lter Adams . 
A writ t en lease execut ed by Wa l t er Ad ams and the partnershi p i n 
Ma r ch, 1980, se t for th t h is a rrangeme n t . Someti me in 1984 pr i or 
to t he part i es ' bankruptcy filing, a new l ea s e was drafted setting 
f ort h the ob l igations of al l t he pa r ti es. Th is l ease was neve r 
execu ted; however , tes t imony at the h e a r ing i ndicat d t ha t the 
te r ms of thi s lease were the o pe r ati ve prov i sion s under whi ch the 
Adams Brother s cont i nued to farm t he variou s properti es. Al l 
par t ie s agree t hat t hey c rea t ed an o r a l, one - year l ease wi t h t he 
l essee, Adams Brothers, holding over each ensuing year . Mary Lou 
Adams ' land was not i nc l uded i n t h i s u executed l ease, but she 
t est i f ied t hat a l l deci s ions regardi ng the prope rty she owned were 
mad e b y he r f a ~h e r, Wal ter Adams. 

On Apr il 2 4 , 1 987, James Gl e a son, Wal te r dams ' a ttorney , 
g ave noti ce t o the partne rsh ip t hat \va l t e r Adams des i red to 
te r minat e t he oral lease be t ween Wa lt e r Adams a nd t he pa r tne rship 
at t h end o f t he 198 7 cro p yea r. No no t ice of def a u l t was 
inc l ud e d. A second le t te r was s e nt by Mr. Gl ea s on t o all o f the 
bro t he rs on A g ust 2 4 , 1 98 7, givi ng noti c e tha t the xist i ng ora l 
lease fo r the 1 98 7 c r op yea r was canc e l ed and reques t i ng t hat the 
b r others r eturn to Wal ter Adams n y o f his e qui pmen t t ha t they had 
in t he i r posse ss i on. This letter i n cl d ed de f au l t languag e : 

Thro ughout the t e rm of the l ea s e, t he re have 
bee n s ign ificant problems relat ing to yo u r 
perfo r mance u nde r the l e as e . I am 
spec i fi ca lly referri ng to nume r ous ep isodes i n 
wh ich you r e fus e d to pe r form neces s a r y la bo r . 
Th i s cu lm inated i n the mo st rec e n t a n no unc e ­
ment on Frid ay a nd Satur day of thi s we ek that 
you intende d to perform n o furth e r work. 

Yo u a r e here b y noti fied tha t we a r e 
can c e ll ing all ex i s ting l e a ses for t he 19 8 7 
crop y e ar f or you r non- perfor mance . 

Re lief f r om th e stay wa s no t reque s t ed by Walt e r Adams pr ior 
to sending either l e t t e r . Neither let e r e nti o ne d Mary Lou 
Adams ' land. 

In Marc h, 1988 , Wal t er Adam s entered in t o l e a se 
wi t h o ther t e na nt s, permitt ing them t o f arm hi s la nd 
Adams' l a nd her e t o for e f armed b y t he A a m Bro the r s . 

agre eme nt s 
a nd Nary Lo u 

Bo th t he new 
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- nant s and th Adams Brothers n v r e quested adva ce payment £~~~ 
t he AS CS . The AS -.S wil l not p ov i de ass istance :o · r,yonc u til it 
i s dete rmined who as t ie authorit y t o farm ~alter darns' a nd Mary 
Lou dams ' p rop e rty . 

At t he hear ing Jerry Adams a nd Roger Adams testifi ed t ha t 
Wal t e r Adams h a d t old t hem t o i gnore the forma l n o t i ces of 
c a ncel lation and t o continue bu siness as usual. alte r Adams 
denied that he made those sta t ements. Walter Ad ms' t estimony at 
an earl i er hear i ng confo r ms to Adams Brothers' present tes t· mony, 
but at t hat hearing, Walter d a ms qual if i ed h is answer s . 

Adams Br others c la i ms t hat i t i s o pe r at i ng unde r an ora l 
l ease and that Walter Adams by hi s subseq uent conduc t a nd 
s t atements waived bot h Adams Brothe r s' duty to assume or re · ect 
under 11 u.s. c . § 3 65(d)(4) a nd hi s wr i tten termination of the 
l ease. I n their o pinion , they are holdover tenants and abl e to 
c on t inue, u der Nebraska law, fo r another year' s t e nancy. 
Further , before notice o f terminat i o n can b e given, l essor , Wa l t e r 
Ad ams, mu s t r equest r e li e f from the s tay . dams Brothers 
presented no e v idence o f Wal t er Adam s wai ing h is right to re ject 
the oral lease during t he sixty-day period following t he dams 
Bra t e r s bankr u tcy filing, no r d i d Adams Bro thers pre s ent 
e v idenc e of conduct of Wal te r Ad ams during that same perio d t ha t 
could es t op Walte r Adams f r om cla i ming r j ec t i o n under 11 U.S .C. § 
36 5 (d ) . 

Walter Adam s c ontends tha t the o ra l l ease is r jected by 
o pe r ac1o o f Section 365 (d ) (4 ) a nd is not pro perty of t he s t ate 
o f Adams Br o t her s . Mo reover, Walt e r Adams' c o nduc t does not 
c c n ti t ute wa iver o f h i s r i g ht s as l es sor . None of the debtors - ­
n e i t he r Wa l te r Adams, t he par t ne r sh i p no r an y of the indi idual 
brot he r s- -has r e ues t ed f r om this Co u r t permis s ion to ~· s s ume or 
r ejec t any lease , nor ha s l'l'a l t e r Adams requested reli e f fror. :..~e 
stay . 

Analysis 

In the i ns t a t c a s e , the parties ' tes t imony con f ir~ed t hat 
all believed t ha t the y were o pe ra ting under t he te r~ s o f t .e 
unexecuted l e ase . Because Nebraska law re uires a wr ~ ting fo r a ~ y 
l ea s e o f r e a l es t ate l o nge r t han o ne yea r , t eb . Rev . S t at. § 36 -
103 , -105 (Reiss e 1 98 4 ), the oral agreement, by o eration o f - w, 
becomes a o ne - y ar ease . Al t houg ~1ary Lo u ~ d ms ' l and wa s ~o t 
included i n t he u nexecu t ed l e a se , f armi ng on er prope~ty was also 
purs u a nt to an oral a greement . 

From the t e s t imo ny, t he Cou r t be l i eve s t he one-yea r p r iod 
co i ncided with t h e crop year , March 1 t o Febru r ~ 28. ~h s , t he 
first year of opera t ion u nder the oral leases beg~ n on ~arch 1, 
1 984, a nd e nd e d o n Febru ary 28 , 1985, prior to th parie s ' f iling 
fo r Chapte r 1 1 r e lie f i n A gust, 1 985 . Because t he l ssor s , 
Wa l ter Adam~ and Mary Lou Adams, t ook no a ction to tc: r:·,i nate ti1e 
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o ra l l e a s e s during t his f irst o ne-ye a r er i od, Adams Bro th e rs 
be c ame holdover t enants beg i nni ng on Ma rch 1, 1 985, o a year-to ­
year ba s is . The fi rst year of t e ho l dover tena ncy term i nated on 
February 28, 1 986, approx i ma te l y six mon t hs afte r the par t ie s ' 
bankrupt c y f il ing. Unexp ired l eases in exis t ence at the date of 
bankruptcy filing bee me propert y of t he bankruptcy esta te, 11 
u. s . c. § 541(a)( 1 ) ( 1981) , a nd bankruptcy law govern s t he r igh ts 
to assume o r re j ect unexp i r ed l eases. 11 u.s.c. § 365 (1 987) . 

Section 365 of the Bankruptcy Code provides: 

(a) Except a s p ovided i n sections 765 
and 766 o f this tit l e and in subsections (b), 
( c) a nd (d) o f this sec ti on, the t r us t ee, 
sub j ect t o the court's approva l, may assume or 
r eject any executory contract or unexpired 
l e as e of t he debto r . 

(d ) ( 4) Notwi t hstandi ng paragraphs 
( 1 ) a nd (2) , i n a case under any c hapter of 
t his t itle, i f th e trustee does not assume o r 
r eject n unexpired lea s e of nonresidentia l 
rea l property under whi c h t he debtor i s the 
l esse e within 60 d a y s af t e r th e date o f t he 
o rder for reli f, or wi thi n suc1 addi tio al 
t ime as t he c ur t , for cause, wi t hin s uch 60-
d a y pe riod, fi xes , t hen s uch lease i s d eemed 
re jected, and the t r u s t e e shall i mme d iatel y 
s ur r ende r such nonresident i a l rea l property o 
t h e le s sor. 

11 u.s .c. § 3 65 ( a ), (d)( 4 ) (19 7 ) ( emphasi s added ) . 

Be c ause one of the le ssors , ~alter Adams, and t he l es see, 
Adams Br others , a re debt ors in bankruptc y , he a ppl ication of 
Section 365 be comes more c ompli cated. Howeve r , su bsec tion (d ) ( 4 ) 
appli e s on ly to de b tor as lessee. 

I n t he ins tant case , under S ction 365(d ) ( 4) t he l e s see, 
Adams Brothers, did not at temp t t o as s ume or r e j ect t he o r al , 
holdove r lease s within s ' xt y da ys af t er filing it s bank ru pt c y 
petition. Nor d id this Co urt approve additi ona l time . The lain 
l a ng ua ge o f the subsection requires i mmed iate surr nde r of t he 
rea l e s t at e to t he l e s s o r. The burde s plac e d s l e ly o n the 
les see t o act. "The t est f o r as s umpt i o or rej e ct ion unde r 
Sect i o n 36 5 is whet he r t he t r us t ee a s i nd i c a t e d h i~ dec is ion by 
an unequ i voc 1 ac t . " In r e BDM Corp., 71 Bankr . 1 42, 144 (Ba nkr. 
N. D. Il l . 19 8 7) (citat ions omi t t d ). Th us , Ada ms Bro t hers mu s t 
ac t t o a ss ume or r eject and mus t seek c our t a pp r oval o f ither 
c hoic. 11 U. S.C . § 3 65 (a) ( 19 87 ) . o s uch reques t o f the Cour t 
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occ urre d e ither withi n or without t lS s i xty-day t i me p r i od 
provided i n e ct i o n 36 5 (d ). I nstead , al l part ies continued to 
perf rm a s prov ide d in t he o ral lease . 

The actions wh i ch Adams Brothers claims were sufficient to 
c ons t i t u te \'la i ver occ rred long af er the s ix t y -da y pe r iod 
prov i ded i n 11 U. S .C. § 3 5. The righ to assu e c annot be 
r e t r o a c t ively reinsta ted. In r e Re - Trac Corp. , 59 Bankr. 2 51, 256 
( Ban kr. D. Minn . 1 986 ) . Additional l y, " noth i ng i n the statute 
i mposes a duty on t he lessor to immediately take advantage of the 
statutory rejection." Id. at 258 . 

At t he terminat i on of the first o ldover period , February 28, 
1 986, the landlord / tenan t r el a t i o nship be twe en the pa r ties had no t 
chang e d . Acc ord i ngly, the Adams Brothers ent ed in t o a sec ond 
ye ar holdover tena ncy on March 1, 1986 . A third ho l dover t enancy 
began March 1 , 1 987 . 

The fac t that Adams Brothers continued as lessee and 
continue performi ng unde r the t erms of t he oral agreements does 
no t defeat r ejection. Subsections 365(d (3 ) and (d ) (4 ) were added 
to t h e Ba nkrupt c y Code to p r ov 'de a "6 0-day period in which a 
l e a se of r ea l p r operty must be assumed or rejec t ed, and to requ i r 
continue d performanc e u nder a l ease u n t il t he d ec i s 'on to assune 
or r e ject is made . 11 In Re PCH .u.ssoc iate s, 8 04 F .2d 1 93, 199 (2 d 
Ci r. 1986) (c ita tion omitte d). 

Th e Court finds tha t t he oral leas s were d eemed r e ct d by 
lessee , Adams Brothe r s, a nd t h a t t he truste " hall immediat ly 
s urrender s uch nonres ident i a l r eal propert y t o the l essor . " 11 
u.s.c. § 365( d ) . The i n t e r es t o f the dams Bro the r s ' e s t ate in 
the ora l l ea s e s is termi na t e d by o peration o f Sect i r n 365. 
Because t he Adams Brother s ' es t ate retains no i nterest i n the oral 
lea s es , t he automati c sta y of Se ct i o 362 is no t app l i a b le . 
Theref6re, the Court mu s t examine Nebraska law to dete rmine Walt2r 
Adams' a nd Ma ry Lou d a ms ' righ t s to evi c t Adams Broth~rs from 
t he ir property . 

Nebraska law i s we ll s ettled t hac "on a holdover farm l ea se 
from yea r -to-yea r ... t e landlo r i_ r equ ired to give 6 montts ' 
n o tice i n order t o term i nate t he tenant ' s lease or the nsui n~ 

yea r . " Ma thiesen . Bloomf ie ld , 18 4 reb . 8 73, , 173 N.h'.2d 29 , 
30 ( 19 69 ) . I n Ap il , 198 7 , a nd gain i n Augu t-,-1987, Halter 
Ada ms gave wr i t ten notice t o da s Br others tha t the oral Jease o~ 
h i s property wa s t e rminate d. The Court f i 1ds t hat this tic e was 
pro p e r l y giv n, a nd \a lter ~ d ams' a ll eged s tatene nt ~o Jerry .cams 
"busin ess as us u a l, " whi c h I' l ter Adams denie s , is not s u fficient 
t o cons titute wa ive r of h i - wr itten noti e . 
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Because the wr i tten n o tice wa s proper, t he Adams Br t er s 
holdov r t enanc y on Walter Ad ams ' l and t ermi nate d Febr ua r y 29, 
1 988 . Not o n ly is the l ease dee ed rejected by operation of 
bankruptcy law, 11 U. S .C. § 36 5{d) ( 4), it i s te r mi na t d nder 
Nebraska l aw. Ad a ms Brot hers reta i ns o i n t eres t . 

As to Mary Lou Adams' l and, however, the holdover tenan cy 
cont i nue s . Altho~gh t he ora l l ease was deemed r ejected under 
Sect i o n 365 (d), n o notice was g iven, as required by Nebraska law, 
t o terminate Adams Brothers' hold ver tenancy on her land . Until 
such notice is given and t he r equi si te wa it ing per iod ha s passed, 
Adams Bro thers ' holdover tenancy on Mary Lou Adams' land i s va lid. 

r e limi nary i n j unc t i on is granted. Adams Brothers, the 
pa r tnership , and the individual dams brothers and spouse s are 
hereb y enj oined from interfering wi t h the f arming opera tions on 
Wa lter Adams ' land a d enjoined f rom request i ng the AS CS t o permi t 
t hem to parti c i pate i n 1988 governmen t progra m concern ing Wal ter 
Ad a ms' l a nd. Pursuant to ankr. R. 706 5 no bond i s required. Any 
other issues not re so l ved by this o rder wi l l be i n cluded in t he 
f inal he aring o n a p e rmanent i njunc t ion which shal l be scheduled 
by t he Clerk o f the Bankru ptcy Court. 

A s e parate j ournal e ntry wi ll be entered. 

D TED : June 3, 1988. 

BY THE COURT : 


