
UNITED STATES BANKRUPTCY COURT 
FO~ THE DISTRI CT OF NEBRASKA 

IN THE M TTER OF 

VAN D. O'ROURKE 
J OAN F. O' ROURKE, 

DEBTORS 

CASE NO. BK8 7- 22 59 

Chapter 13 

MEMORAN DUM OPINION 

A hear ing on obj ecti o n to p l a n con firma ti on a nd on motion f o r 
relief to permit c onser vator to proce e d with a State cour t laws uit 
wa s hea r d o n Nove mber 25 , 1987. Appearing on behalf of the 
debto r s was Mary Powers o f Omaha, Ne b r a ska. Appeari ng on be half 
of Conservator we r e Norman Wrigh t a nd J ohn And r e as on of Omaha, 
Nebraska. 

Debtors filed a j o int Chapter 1 3 peti t ion and plan . The plan 
prov ide s f or $2 5 per month payment t o t he t r uste e fo r a t hre e -year 
pe r iod. Th is payment wil l c ove r admi n is trative fees a d l ittle 
e lse . Deb tor s propose to pay t he creditor holding a securi y 
inter es t in their vehicl e on a di rec t pay bas i s . 

The Chapter 1 3 trustee ha s not ob jected to the p l an but the 
Conservato r of Bessie Stephenson obj ected o n n ume rous g r ounds 
i ncluding good fa ith and alleged that Con ser vator would rec e ive 
more in a Chapter 7 liquida t ion t han in a Cha pter 13 plan as 
proposed. 

Evidentia ry hear i n g wa s held, a nd t h is me morandum o p i nion 
constitutes the findi n g s of f act a nd c onclusions of l aw r e qu ire d 
by Rule 705 2. 

Facts 

De btor Joan O'Rou rke is the da ugh te r o f Bessie Ste phe ns on . 
Mrs . O'Rourke ha ndled the financia l af~ irs of Mrs . Stephe nson f o r 
several years pr i o r to a c on s erva t or being a ppo i n ted f or Mr s . 
Stephenson i n Aug ust, 1 983 . In a ddi ti on t o h a ndling many of Mrs . 
St e p enson 's financia l t ransactions, Mr s . O ' Rour ke provide d 
housek e e pe r s ervic es and a r r ange d f o r nur s i ng c a r e and me al 
prepa r ation for Mrs. St e phe nson . 
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While provid ing f o r 1rs. S t e phe s o n, Mrs . 0' Rourke 
t r ansf e rred ove r $10 0 ,000 fr om accounts in the name of Mrs. 
S tephens on only to a c count s in the name of Mrs. Stephenson and 
Mrs. O ' Rourke, to accounts i n the name of Joan O'Ro urke only and 
to accounts in the na me o f Joan and Van O'Rourke. 

Mrs. O'Rourke use d funds from the s e various accounts for the 
bene f it of Mr s . Stephenson and for Mrs. O 'Rourke's personal 
benefi t and that of her family. 

When the Conservator was appointed, Mrs. O'Rourke d e livered 
$40,000 to the Conser va tor but kept $1 0 , 00 0 i n her own accounts, 
which s he testified was done at the request o f her mother. Her 
testimony is that she spent the $10,000, after the Conservator was 
a ppointed, on f ood , f r ni ture and th expense s for her mothe r that 
were not paid by the Conserva t o r. 

Her testimony on t hi s point is uncontradicted. She further 
testified that the re aini ng f unds from all o f the a ssets she too k 
control of would be approx imately $100,000 and that those f unds 
were s pent for the care of Mrs. Stephenson in 1981, 1982 and 1983 
in the a pproximate a mount o f $ 23,000 , $35,000 and $ 44 ,000 i n each 
respe c tive year . Althoug h admitting t ha t ord i nary expe nses for 
the care of Mrs. Stephe n son were appr oximate ly $12,00 0 per year, 
Mrs. O ' Rourke c l a ims i ncome t a xes and o ther expen ses caused the 
tota ls to increase . 

Mrs. O'Rour ke i s une mp l o yed and cla ims in the sch edul e s a nd 
her t e stimony that she has no as s ets . She is unable t o prov ide 
receipts for the e xpenditures a ll e gedly made o n behalf of Mrs. 
Stephens on becaus e she c laims Mrs. Stephenson ins i sted all 
payme nts be made in c a sh. 

Mrs. O'Rour k e test i f i e d that all mone ta ry transfer s and a l l 
expenditures were with the conse nt and approval of Mrs. 
Stephenson, who was me nta lly a l er t a nd capabl e of s uch a p prova l. 
This testimony is uncontroverted . 

In 1 986 the Conser vator fil e d a lawsuit against Mr s. O'Rourke 
in the District Court fo r Lincoln County, Nebras k a , alleging tha t 
Mrs. O'Rourke converted Mrs. Stephenson's assets to her own use 
although in a pos ition of trust wi th rega r d to Mrs. Stephenson. 
Discovery proceeded i n the c ivil mat t e r a nd was ha lted by t he 
fi ling of t h i s petit i on . I n a ddition to t he civi l l awsuit aga ins t 
Mrs. O'Rourke, Mr. O' Rourke wa s arrested on a crimina l complaint 
for t h e ft by d e c eption. The c harge was later dismis sed p ri o r to 
trial. 

Mr. O'Rourke is emp loyed at the Union Pacific Rai l road and 
has been so employe d f or more tha n thirty years. Hi s wages vary 
but have exceeded $ 25 ,000 per year for many yea rs. He a dmits 
fu nds o f Mr s . Stephe n son were used by h i s family but c laims s uch 
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use · as with permiss io of Mr s . S tephenso n a nd , in mos t cases , was 
for her benefit. He ack now l e dges l oa ns from Mrs . Ste phenson in 
the e a rly 1980's fo r $15, 000 , whi c h he has listed on the 
s che ules, a l though he believes t he statute o f limitations has r un 
on the o ligation. 

He has no written proof of his e xpenditures on behalf of Mrs. 
Stephenso n. 

The on serva t or, Ruby Smith, t esti fied i n s uppor t of the 
objection . She i s a lso a daugh t er o f Bess ie Stephenson . The 
orig inal conserva tor was a bank in No r th Platte, Nebras ka. It's 
counse l i nvestigated s ome of the histor y of the fi nanc ial 
transaction s, but Mrs . Smi th felt the investigation did no t go 
deep enoug h a nd r equeste d the appo i n tment of a nothe r conservator . 
A No rth Platte at t orney wa s t he n name d conservator . Wh ile he was 
conservator, he employed Mrs. Smith 's personal a ttorney to f i l e 

_the State court lawsuit on be ha lf of the c onser v a t orshi p . At some 
point the lawye r withdrew as conserva t or, and Mrs. Smi t. was named 
conservator. 

Mrs. Smith now spends consid erab le time taki ng ca r e o f he r 
mother and attempt s to c onse rve her mot he r' s r e main ing a sse t s b y 
providing as mu c h l abor a s s he c an so t hat outside he l p is not 
required. The month l y e x penses n ow are les s than $1,0 00 per 
month, even t hough , i n Mrs. Smi th' s opi nion, more nursi ng ca re i s 
provided t ha n was the case i n 1 98 3 and previous years. 

Mr s. Smith tes tif ied without contradic t ion that he r mothe r 
wa s ment al l y alert a nd woul d unders tand what was going o n at hi s 
trial. The State cour t authori zed conservatorship i s a p roceeding 
to take con t ro l of the a ss e ts o f the pro t e cted per s on and does 
not , in this c ase , imply men t al incompetence . 

Mrs. Stephe nson did not testify and ne ither pa r t y indicated 
to t he Court whe ther Mrs . Stephenson had e ver been asked about the 
truth ful nes s of the s tatements concerning the use of her asset s by 
Joan O' Rourke . 

Discuss ion and Conclusions of Law 

The re is no fac tual di spute between the parties about the 
a mo unt o f mone y t hat Mrs . St ephe n son h ad in 198 0 and the amount 
given to t he Cons e rvator in 1983, and there i s no f a ctual di spute 
concerning the transfe r of funds f r om Mrs. Stephenson to the 
debto rs, individua lly ~nd jointly. 

The f actual dispu te which does exist c once r ns t he use of the 
mo ne y, whe ther for t he bene fit of Mrs. Stephen s on or not, a nd 
de btors' au thority to use t he fund s fo r themse lves , as we ll as 
Mrs . Stephenson . This dispute e xists becaus e i t i s the posi t ion 
o f Conserva tor that Mrs. O'Rourke wa s in a fiducia r y capacity with 
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Mrs. Stephenson and, t herefore , v e n wi th Mrs. Ste p he n s n ' ~ 

permission, her money c o uld no t be us e d for t h e per sona l e n f i t 
of Mrs. O'Rourkl· ' s fa mi ly . The Conservato r believe s s u ch use o f 
funds is a conversion o f Mrs. Stephe n s o n's a ssets and i n a Chapter 
7 case .the an1ount c onve rted would be a nondi scharg e a ble d eb t under 
11 u.s. c . § 5 23(a) (4). 

OuLsi d e of bankr up tcy, this dis pu te wo uld be resolved i n the 
pending c ivil lawsuit. Th e tri e r of f act c ou ld fi nd a fi ducia ry 
duty on the part of Mrs. O'Rourke a nd could find that she had 
converted Mrs. Step henson's assets to her own use. The tri Er o f 
fact c ould then determine the amount of fund s conv e rted , and 
judgment could be en tered again s t Mrs. O'Rourke. On t h e o ther 
hand, the tri e r o f f a c t could choo se t o beli e ve Mrs. O ' Rour ke's 
versio n and find n o fi d uc iary du ty a nd /or no conve rs ion . 

There is no cl aim in State court against Mr . O'Rourke, and i t 
seems t h e o n l y o bjec ti o n to h i s parti cipat ion in t he Cha pter 1 3 
plan is that he ben e fi ted from his wife's a c t i vit i es, and, 
t herefore, the pl a n is not proposed i n good f a it h . 

If judgment were entered against Mrs. O'Ro urke f o r conver s ion 
by a fiduciary, that judgme n t would be argua b ly nondis c ha rgeable 
in a Chapte r 7 ba nkruptcy purs uan t to 11 U.S .C. Sec t ion 52 3( a)( 4 ). 

But Section 523( ) (4) does no t appl y i n a Chapte r 13 c ase. A 
j udgme nt c r ed itor in a Chapter 13 ca se d e sir ing t o stop t he 
d is c ha rge of it s j udgme nt, which would be nondi schargea bl e i n 
Chapter 7, must c o nvince the Bankruptcy Cou r t that the Chapter 1 3 
plan i s n o t fi l ed in good fa i th and, t he re f o r e , should not be 
confi r me d . Educa tion Assistance Corp. v . Ze ll n e r, 82 7 F . 2d 1 227 
( 8th Cir. 1987). 

Zel lner is a r ecent Ei ghth Ci r c ui t deci si 0 n d iscu ssin~ t h e 
interplay between the nondischargeability aspects of ce r t a in deb t s 
under Chapte r 7 s tandards and the di scharge abil ity of t hose de b t s 
in the Chapter 1 3 context. Although the debt in Ze l l ne r wa s a 
student loan, which would be nondischargeabl e in Chapter 7 
pursuant to 11 U.S.C. Se ction 523(a)(8), the Court found i t 
d ischa rge able in Chapter 13. The Ze llne r ana lysis appl i es to any 
Chapter 13 p l an proposing to discharge obl i gations wh i c h are 
no ndi s chargea bl e in Chapter 7 cases by o pera ti o n o f Sect i o n 523 . 

The Eighth Ci rcuit in Zellner r e quire s t h e Ba nkrup t cy Court 
to ana lyze the pro pos ed Chapter 13 pl a n fo r "good f a it h " o n the 
f o llowi ng cri te r ia : 

[1 ] wh e ther the debtor has stated hi s d e bt s 
and e xpe nse s a ccur ate l y ; 
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[2] whether - bto r has made a ny fr audulent 
mi srepre sentat i on to mi sl e d the 
bank uptc y court; 

[3] whe her d btor ha s unfai r ly mani pulated 
the Ba n k ruptcy Code . 

Zellner at 1 227 (cita tion s omitted ). 

Applying t he fi rst standard to t he ins tant facts, it app a r s 
that the joint debtors' expenses and d e bts are acc u r ately stated . 
The debtors li sted on the sched ule o f deb t s a $15,000 debt to Hr s . 
Stephenson and l isted as c e d itors, wi th no amount shown, t he 
lawyer s for t h e Co n servator and the Conservator. Obviously , 
debtors acknowledged a c laim by the Conse rvator but di d not 
ac know ledge amo u nt . Fur thermore , b y separate memorandum decision 
this Court has p r e v iously ruled that the claim o f Conserva tor is 
disputed, cont ingen t and unliquida ted. 

Concerning the seco nd s t a ndard, the debtors have a swered 
q u e stions a bout t he r se o f t he money not o n ly a t tr ia l, 8ut in a 
Rule 2004 examinatio n nd in a deposition taken f or the Sta te 
cou r t ca se and admitted at t his t r 'al without objection. ~hey 

admit the use o f t h e fu nds but deny s uch use was without 
author ization or fr aud u lent. Debtors provide no wr itten 
verif i c a tion of t e use of t h e funds, but , on t he othe r han , 
Conse rvator presented no evidence , s u c h a s t es timony fro m Mrs . 
S tephenso n or anybody else , t -hat the fund s we re used for pu r pose s 
o ther than those c l lfu_d by d ebtors . 

The re is n o ev idence t hat assets have been hidden by the 
debtors. 

Debtors filed thi s Chapte r 13 case to discharge a d e bt t hat 
i s disput e d and perhaps nondischargeable i n Chapt e r 7 and to s top 
the accru0l o f at torney fee s whi ch had already invol e d s everal 
tho usand dollars. A review of the debto rs' actual financ i a l 
condition, t he testimony at trial, and the inabili ty to def end t h e 
civil lawsuit beca use of inadequat e fina nce , all lead this Cou r t 
to determine that t h is f iling is not an unfai r ma n ipulation o f the 
Bankruptcy Code . 

If Con gre s d es · red to make Section 52 3 app l i cable i n Chapt .:·: 
13 cases, Congres s had the perfect opportunity in 1 986 whe n i t 
amended Title 11 by the add ition of Chapter 1 2 and i nclude d 
Chapter 12 d e b ts within the purview o f Section 5 23 . The r efore , 
the Cour t finds t he pla n was proposed i n good f aith . 11 U. S . C. § 
132 5 ( a )( 3 ) (1 987 ). 

Conserva tor, in addi tion to argu i ng b ad faith, c l a im s the 
pla n is not confirmable because it does not provide that a ll of 
debtors' disposab l e i n c ome will be app l i ed to t h e unsecured c laim': 
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purs u nt to 11 U.S.C. Sect ion 1325 (b)(1)( D) (198 7 ). That s e ction 
is tr iggered by t h is o b jection and the p la n wil l not be confirmed 
until amended to conform to thi s requi r ement. 

Fina ll y , Conservator claims that the plan viol a te s Section 
1 3 25(a) (4 ) because u nder Chapter 7 the debt would not be 
discharge able, and, therefore, u nder Chapter 7 the Conservator 
would receive mo re than the Co nservator will receive under the 
Chapter 13 plan. Thi s objection requires a Chapter 7 liquidation 
a nalysis. In Chapter 7 all non-exempt assets would be liquidated, 
administrative fees deducted and the balance distributed to 
holders of unsecu ed claims. 

Accordi ng to debtors' schedules, there are no assets s ubject 
to liquidation. Therefore , no distribution is availab le to 
creditors if debtors had f iled i n Chapte r 7 . Even if Conservato r 
receives nothing from the Cha pter 13 plan, Conservator is 
receiving " no t less than t he amount that would be paid on such 
c laim if the estate of the debtor were liquidated under Chapter 
7 ." 11 U.S.C. § 1325(a}(4) (19 87) . 

The Cons e r va t or does not a c cept this a nalysis and argues th~t 
t h e "benefit" it would receive by Ch apter 7 liqu idation is the 
right to pursue the nondisc h argeable debt by State court ac tion 
and , therefore, the Court s hould co n c lude that sinc e the 
Conservator will not receive that " benefit " , it is get t ing l es s 
under the plan that it would under Chapter 7 . 

In Zellner, the Court discussed t his ve r y issue and decided 
against the Conservator's posit ion . At page 1225 of Zellner, the 
Court sta t es : "The relevant issue is whe ther a c reditor would in 
fact rec eive more in a Cha pter 7 liquidation than it wi ll u nder 
the propose d Chapte r 13 plan. To determine this, the bankrup tcy 
court must value the estate property, taking into account those 
asse ts that woul d be beyond the reach o f creditors in a Cha p t e r 7 
liquidation. If a ny creditor wou ld r ece i ve more in a liquidatio n, 
the plan may not be c o nfi rmed. Thus , e ven if the loan could not 
have been discharged under Cha p t e r 7, that does not mean that 
[creditor] would actua lly have been paid i n a liquida tion. " 

This language is clear. The " benefi t" of having a right to 
pur s u e a nond is c harge able debt i s not a factor i n the Section 
132 5 ( a )(4) ca lculation. 

Conclusion 

What has occurred h e re i s a family dispute. Two sisters have 
differe nt ide as about t he a pp r o r iate use of the i r moth e r ' s assets 
a nd so laws uits ge t filed , c rimina l cha r g e s get filed and 
bankruptcy ge t s f i led . The Court can do nothing about the fam i ly 
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p ro b l em--the fac ts . Th Court can do not h i ng a bou t he 
dis c ha rgeability q ue stion-- the l aw , excep t r e v iew t e fa c ts in the 
face of the Zellne r de c ision . 

There i s no "nondischargeabi l ity" i s sue with reg rd t o Mr . 
O'Rourke . The re is no evidence t hat he h a d a f iduciary 
relationsh ip wi th Mrs. O'Rourke or t h a t he c onverted Mr s. 
Steph n s o n's a ssets . The plan c a n be c o nf i rmed as soo n a s i t is 
amended to include d isposable inc ome . 

Mrs . O ' Rourk e ha s no assets and no income. Mr s. O 'Rour ke's 
s ister, t he c urrent Conse rva ·or , app a r entl y thi nk s Mr s . O ' Rourk e 
is hid i ng money someplace but presented no e v idence of that. The 
bitte rness betwe en the si sters is a ppa r ent. Bo th fe l t t heir 
mother would unde r s tand the proceed ing , but neither t ook her 
deposition. 

Th is Cou r t ha s carefully reviewed the e vidence in vi ew of the 
Ze ll ner s tanda r ds . The a ct ions of Mr s. O 'Ro u rke are not applauded 
or cond oned. Howev e r, even i f the fa c ts permi tted the Court to 
fi nd b reach of a f i duc i ary du t y and/or conversion, Congress 
d ecidPs by statute the spe cific types of obiisatio n s whi c h s hou l d 
keep a Chapte r 13 pla n from confirmation and the e vidence is 
insuf ficient to meet the Congres s i o na l standar ds for d e n ial of 
di s charge as narrow y defi ned y the Eighth Ci r cuit . 

Objec t ion to plan overru led. Motion for r e lief fr om 
a utomatic stay overruled. Debtor to ame nd plan regarding 
di spo sable income within 21 days . 

Se parate Journal Entry will be filed . 

DATED : Janua ry 27 , 1 988 . 

BY THE COURT: 
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