I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DAVI D A. BRODERSON, ) CASE NO. BK98-80736
)
DEBTOR. ) A98- 8057
)
UNI VERSAL CARD SERVI CES, )
) CH 7
Plaintiff, )
VS. )
)
DAVI D A. BRODERSON, )
)
Def endant . )
MEMORANDUM

Hearing was held on the above adversary proceeding.
Appear ances: Jennifer Amen for the plaintiff and Thomas Bl ount
for the defendant/debtor. This nmenorandum contains findings
of fact and conclusions of |aw required by Fed. Bankr. R 7052
and Fed. R Civ. P. 52. This is a core proceeding as defined
by 28 U.S.C. § 157(b)(2)(I).

Backar ound

Thi s adversary proceedi ng was brought by the plaintiff in
an attenpt to obtain an order denying the dischargeability of
certain debts incurred by the debtor by the use of a credit
card. The statutory authority for the conplaint is 11 U S.C
8§ 523(a)(2)(A). That section provides that an individual
debtor is not relieved fromany debt “for noney, property,
services, or an extension, renewal, or refinancing of credit,
to the extent obtained by fal se pretenses, a false
representation, or actual fraud, other than a statenent
respecting the debtor’s or an insider’s financial condition.”

Fact s

In this case, the debtor had been granted the use of a
credit card by this creditor several years prior to the
bankruptcy filing. However, the card had not been used for a
nunmber of years until Septenber of 1997. During Septenber of
1997, the debtor charged $260.24 and obtained a cash advance
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of $100.00. He then received a bill which informed himthat
hi s m ni mum payment on such ampunt was $10.00. The paynent
was due on October 13, 1997, but was not paid until OCctober
17, 1997, resulting in a notice on the next billing that his
paynent was del i nquent.

From Sept enber 20, 1997, through October 15, 1997, the
debtor used the card and incurred $2,117.51 in “purchases”
debt and obtained a $50.00 cash advance. None of the
purchases were for luxury items or in significantly high
amounts. The hi ghest charge was $234.26 to J.C. Penney Co. on
Oct ober 4, 1997.

The debtor received a bill reflecting both the previous
bal ance and the bal ance after the purchases in the amunt of
$2,117.51 and the cash advance of $50.00. Hi s m ni num paynent
was to be $54.00 after deduction of the |late paid $10.00
m ni mum paynment from the prior nonth,

He did not tinmely pay the m nimum paynment and, from
Oct ober 17 through November 7 of 1997 he charged anot her
$287.98 for purchases.

He did not nake any further charges, but he did nake
payments in the anount of $27.00 on January 12, 1998, and
$27.00 on January 27, 1998. In other words, fromthe first
date any m ni nrum paynent was due, October 13, 1997, he made a
total of $64.00 in paynents when his actual m ni mum paynment
obligation was a total of $313.00 fromthe first date any
anount was due.

After his Novenmber paynent was |ate, he was contacted by
the creditor and he inforned the creditor that he had nade
arrangenents to pay the credit card conpany through Consuner
Credit Counseling Service, a nationw de organi zation with
| ocal offices that works with debtors to make paynents to
creditors, often hel ping debtors avoid bankruptcy. The first
contact made by the credit card conpany to the debtor
concerni ng Consunmer Credit Counseling Service was on Decenber
11, 1997. On Decenber 24, 1997, he was once again contacted
by the creditor. The debtor advised that he had nmade one or
nore paynments to the Consunmer Credit Counseling Service and
that it was supposed to be in contact with the credit card
conpany. By January 14, 1998, the credit card conpany had
received a proposal from Consunmer Credit Counseling Service
t hat woul d have permitted the debtor to pay $27.00 per nonth.
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However, that offer was rejected. The credit card conpany
demanded at | east $58.00 per nmonth. It is clear fromthe

evi dence that the proposal fromthe Consuner Credit Counseling
Service was dated October 24, 1997, although it was not
received by the credit card conpany until January 14, 1998.

As has been indicated above, the debtor did make two
$27.00 paynments during the nmonth of January. Those paynents
are consistent with the anount proposed in his paynent plan by
Consunmer Credit Counseling Service. On February 3, 1998, the
debtor was first advised by the credit card conpany that his
proposal through Consuner Credit Counseling Service had been
deni ed. The debtor was directed to contact the credit card
conpany. There was a tel ephone conversati on between a
representative of the credit card conpany and the debtor on
February 7, 1998, and the debtor agreed to talk to Consumner
Credit Counseling Service about another proposal. A simlar
conversation took place on February 17, 1998. O her
conversations, in a simlar vein, took place both on February
26, 1998, and on February 27, 1998. On March 7, 1998,
apparently another conversation occurred at which either the
original or a second Consumer Credit Counseling Service
proposal was rejected. On March 29, 1998, in another
t el ephone conversation, the debtor prom sed to mail $313.00 by
April 1st. On April 3, 1998, the creditor received notice of
t he Chapter 7 bankruptcy filing.

In the year 1997 and in several years prior, the debtor
earned approxi mately $19, 000.00 from his main enploynent and a
few thousand nore from additional jobs that he perforned. He
was, up until October 1, 1997, married and living with his
spouse. Her annual incone was approxi mately $22, 000. 00.

Prior to their separation, his spouse was responsible for
paying all the bills fromthe joint incones of the parties.
At the time the credit card charges which are the subject
matter of this litigation were incurred, the debtor had no
knowl edge of the exact anount of the bills, the m ni mum
paynments due, nor the financial inpact of the separation and
eventual divorce.

Di scussi on

In a Section 523(a)(2)(A) nondischargeability action the
creditor bears the burden of proving the follow ng el ements:

(1) that the debtor made the representations;
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(2) that at the time he knew they were false;

(3) that he nmade themwith the intention and
pur pose of deceiving the creditor;

(4) that the creditor relied on such
representations;

(5) that the creditor sustained the alleged | oss and
danmage as a proximate result of the
representati ons having been nade.

Anastas v. Anerican Savings Bank (In re Anastas), 94 F. 3d
1280, 1284 (9th Cir. 1996).

VWhen considering the elenment of the representation in
cases involving credit card use, it is conceptually difficult
to assess whet her particul ar charges and cash advances have
been obtained by virtue of false pretenses, false
representations, or actual fraud because of the |l ack of an
express representation to the creditor at the tinme of the
charge. As a result, courts nust consider whether an inplied
representation was made with intent to defraud the credit card
i ssuer by the very use of the card.

In considering a debtor’s intent, the court should
consi der twel ve non-exclusive factors including:

(1) The |l ength of time between the charges nmade
and the filing of bankruptcy;

(2) Vet her or not an attorney has been
consulted concerning the filing of
bankruptcy before the charges were made;

(3) The nunber of charges nmade;

(4) The amount of the charges;

(5) The financial condition of the debtor at
the time the charges are nade;

(6) Whet her the charges were above the credit
l[imt of the account;
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(7) Whet her the debtor made nultiple charges on
t he sanme day;

(8) Whether or not the debtor was enpl oyed;
(9) The debtor's prospects for enpl oynent;
(10) Financial sophistication of the debtor;

(11) Whet her there was a sudden change in the
debtor's buying habits; and

(12) Whet her the purchases were nade for
| uxuri es or necessities.

General Electric Capitol Consuner Card Co. V. Janecek (In re
Janecek), 183 B.R 571, 574 (Bankr. D. Neb. 1995) (citing
Citibank South Dakota v. Dougherty)(ln re Dougherty), 84 B.R
653, 657 (9th Cir. BAP 1988)).

Plaintiff correctly stated in its trial brief that the
plaintiff nust prove the debtor, at the time of making the
purchases, had no intent to repay.

It is clear froma review of the above articul ated
Dougherty considerations that this debtor did not exhibit the
requisite intent to deceive the credit card issuer. Evidence
at trial showed that the debtor’s final purchase was made at
t he begi nning of Novenber, 1997, yet he did not file
bankruptcy until the foll ow ng February; the debtor made no
charges after consulting an attorney regarding filing
bankruptcy; the nunber and anount of the charges appeared
wi thin what the debtor understood to be his ability to repay
and did not exceed the credit limts established by AT&T; the
debt or was not particularly sophisticated regarding finances
and up until the tinme of his divorce, his spouse had handl ed
all of the bills; the debtor was enployed during the entire
time in question; and the purchases did not necessarily
reflect a change in buying habits nor were they |luxury itens.

In other words, virtually all of the factors weigh in
favor of the debtor and against the creditor regarding the
essential elenent of the intent to repay. This fact
considered in conjunction with the debtor’s attenpts to
propose a paynent plan through Consunmer Credit Counseling
Service lead this Court to the conclusion that the debtor did
in fact intend to repay the debt incurred on his AT&T credit
card.
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Concl usi on

The credit card debts at issue in this case are
di schar geabl e.

Separate journal entry to be filed.
DATED: April 22, 1999
BY THE COURT:

/[s/ Tinmpthy J. Mahoney

Chi ef Judge

copi es faxed by the Court to:
BLOUNT, THOVAS 292-9817

Copies mailed by the Court to:
Jenni fer Anen, 1228 So. 6th St., Lincoln, NE 68502
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DAVI D A. BRODERSON, ) CASE NO. BK98-80736
) A98- 8057
DEBTOR(S) . )
) CH. 7
UNI VERSAL CARD SERVI CES, ) Filing No.
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
DAVI D A. BRODERSQN, )
) DATE: April 22, 1999
Def endant (s) ) HEARI NG DATE: March 17,

1999

Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Adversary Proceedi ng.

APPEARANCES

Jenni fer Amen, Attorney for Universal Card Services
Thomas Bl ount, Attorney for defendant/ debtor

| T 1S ORDERED:

The credit card debts at issue in this case are
di schargeabl e. See nmenorandum entered this date.

BY THE COURT:

/[s/Tinpthy J. Mahoney

Chi ef Judge

Copi es faxed by the Court to:
BLOUNT, THOMAS 292-9817

Copies mailed by the Court to:
Jenni fer Amen, 1228 So. 6th St., Lincoln, NE 68502
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



