
IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NE BRAS KA 

BRUCE MARR, CASE NO. BK85- 752 

DEBTOR A85-163 

UNITEG STATES OF AMERICA, 

Plainti f f 

vs. 

BRUCE MARR , 

Defendan t 

MEMORANDUM OPINION 

Hearing wa s he ld on Sep tember 30 , 198 6 . Appearing on b e hal f 
of the plaintiff was Douglas Semi s ch, Assis tant Unite d Sta t es 
Attorney, Omaha, Nebraska. Appearing on behalf o f t he defenda nt 
was Mar ion F. Pr uss of Thompson, Cr ounse, Piep e r, Wa llace & 
Eggers, P.C., Omaha, Ne braska . 

Fac ts 

The debtor, Bruce Marr, was the busi ness man a ger for the 
Omaha Ind ian Tribe. One of his du t ies wa s to negot iate f arm 
l eases of land owned by the Tribe . In 197 5 , Mr . Ma r r leased t wo 
tracts of land from the Tribe o n a crop-share basi s, wi th t wo­
fifths c r op share going to the Tri be and th ree-fifths to Mr . Marr. 
I n addition to these two tracts, Mr . Marr farmed two adjoining 
tracts for which no lease was e ver negotiated a nd for which no 
re n t al payme n ts were ever rece i ved. I n 197 7, a fte r t wo year s o f 
unsucces s fully farming these t racts, Mr. Marr cla i ms to have 
r enegoti a ted a lease with the Omaha Tr i be t o f arm t he l and on a 
c ash ba s i s a t a rate of $3 ,500 per ye ar. The only ev i d ence o f 
this l ease is a copy of a Tribal r esolution da ted Ju ly 24 , 1 98 0. 
Th is reso l ution wa s submitted to the Bureau o f Ind i a n Affairs 
(BIA) but was not appr oved. No l e ase was e ver rece i v ed o r 
app roved by the BIA . Mr. Ma r r admits that he knew that s uch 
approva l w s r eq u ire d . The r e is also no record of any c ash 
payme nt for t h is l ease hav i ng been rece i ved by t he Omaha Tri be. 
Mr. Mar r c l aims t have pa i d t he lease renta l in c a s h in 197 7, 
1978 and 19 7 9 , a nd he cannot reca l l if e pa id the Tribe in 1980 . 
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Although he claims t o have put the 1977 and 1978 payment s in 
envelopes for payment to dancers at the Tr i ba l Powwow, and in 1 9 79 
he claims to have given the payment to the Tribul treasu r e r, thi s 
Court simply finds such testimony unbelievable. Th is Co urt finds 
as a fact that no payme nts were made for rent i n 1977, 7 8 , 79, or 
80. 

Mr. Marr received a number of notices to the effect that he 
was not complying with conservation measures required by the 
~riginal lease, and he admits that he did not comply with those 
measures. In 1977, he arranged with Willis Leinart and Eugene 
Loofe to custom farm the tra c ts of land fo r him , with he and Mr. 
Leinart splitting any profit after deducting expenses. Mr. Marr 
claims that he never received any money from th i s arrangement. 
This Court find s that Mr . Marr inte ntionally refused t o comply 
with his contractual requireme nts regarding conservation measures. 

On January 30, 1980, Mr. Marr received a s ho w cause letter 
from the BIA warning him tha t he was not in compliance with th~ 
lease. On February 26 , 1980, the BIA canceled the lease and 
ordered Mr. Marr to quit the premises by February 28, 1980. Mr. 
Marr continued to occupy the land. On May 30, 1980, he was again 
ordered to vacate the land, but again he continued to occupy it. 
Mr. Marr sta ted that he believed he had a lease with the owners of 
the land, the Omaha Tribe , although he again admitted that h e knew 
that BIA approva l for such leases was required. In Dece mber of 
198 0 , the Uni t ed States brought an action against Mr. Marr for 
breach of contract, trespas s a nd un just nri c hment. On Novembe r 
23, 1983, a default judgmen t was e ntered against Mr . Marr for 
damages in the amount of $46,652 p lus costs and i nte r est. As a 
r e sult of collection att e mpts for the judgment, Mr. Ma rr fil e d a 
voluntary petition in bankruptcy under Chapter 7 on April 5, 1985. 
The United States seeks to have Mr. Marr's judgment de b t de c lared 
nondischargeable. It should be noted that at the t i me of t he 
hearing the parties stipulated that the amount of the claim is not 
at issue. 

This Court finds that Mr. Marr intentionally tre s passed on 
Tribal land and did receive the benefit of the crops wi thou t 
paying rent. 

Issue s 

1. Does the c laim of the Unit e d St a t e s a rise from fr a ud or 
defal cation of the de btor whil e acting in a fiduci ary capa city? 

2. Does the claim of the Unit e d States arise from willful 
and malicious injury by the d e btor t o pro pe rty? 

3. Is the portion of the judgme nt a gains t the d e f end a n t 
which a rose from breach of contra ct di schargea ble o n its f ace ? 
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De c i sion 

1. Debtor was no t in a fiduc i a ry capacity. 

2 . Debtor did act willfully a nd maliciousl y . 

3. Th e breach of contract judgment, as well as a l l other 
port ions of the District Court Judgment, are nond ischargea b le . 

Summary of Law 

This case in i ti al ly was brought under §523 (a)(4) , fraud by a 
fiducia r y, and §523(a)(6) , willful and malicious inju ry to 
property . No e vidence was p r esented regarding the "fiduc i ary " 
objection, bu t the Court wil l ru l e on it s i nce it was p l ead. 

The law of t h e Eigh t h Circu it concerning the def inition of a 
fi uciary f or purposes of § 52 3( a)(4 ) has recen t l y been a n nounced. 

"It has l ong been es tablishe d t ha t t he 
Bankruptcy Act refe r ence to 'fiduciari e s' 
applies only t o tru s tees o f e xpress 
trus t s .. . the Code does not reach construct i v e 
trustees, desi gnated as such by misc onduct." 
In r e Long , 774 F.2d 875 at 878 (8 th Cir ., 
198 5) . 

Mr . Marr was emp loye d a s the us i nes s manager of t he Omaha 
Tribe . On € of hi s re spo n s i b ilitie s was t o negot i ate l e ase s . . 
Howe ver , he wa s not r e s ponsib l e fo r collect i ng l e ase pa y ments and 
h a d no supe rvisory authority o r control o v e r the tribal funds. 
The rel a t ionship b twe en the Omaha Tribe and Bruce Ma rr wa s 
obviousl y t hat o f e mploye r/employee, and, in view of I n re Lon g , 
tha t r ela tionshi p cannot be c o nsid e r e d fiduciar y in nat ure . 
Sec tion S23 (a)(4 ) does not app l y to ba r dischargeabil ity. 

With r ega rd t o the Government ' s will ful and ma l icious injury 
count , the law o f the 8th Circui t has recentl y been s ummar ized: 

" Congress tells us in §5 23 ( a )(6 ) that 
mal ice and willfulnes s are t wo differen t 
c haracter i stics . The y s hould not b e l umped 
toge t her t o create a n amorphous s t a nd a r d to 
p r e ve n t di scharge for any conduct t hat may b e 
j ud ic i ally considered to be deplorabl e . We 
are convinced that if malice , as it i s used i n 
§ 523 ( a ) (6) is to ha ve any m an ing independent 
o f wil lful it must app l y only t o cond uct mor e 
c ulpable t h a n t hat whlch i s in reckles s 
disr egard of c r e d itors ' economic interest a nd 
expectancies , as dis t i ng u ished from me r e l ega l 
rights . Mo reove r , knowl edge that lega l right s 
a re be ing v iola ted is insuffi cie nt to 
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establish malice, abs ent some add i t ional 
'aggrava ted c i r cumstances '. ."In r e Lo ng, 
774 F. 2d 875 at 880 and 881 (8th Ci r ., 1985). 

"When trans fer s in breach of security 
agreements are in issue, we bel ieve 
nondischargeability turn s on whe ther the 
conduct is ( 1) headstron g a nd k nowing 
( " w-i 11 f u 1 " ) and , (:2) t a r get e d at the c red i t or 
("malicious"), at least in the sense that t he 
conduct is certain or almost certa in to cause 
f i nancial harm." In re Long, supra, at 88 1. 

" Debtor s vJho willfully break security 
agreements are tes ting the outer bounds of 
their right to a fresh start, but unless they 
act with ma lice by in tending or fully 
e xpecting to ha rm the economic interests of 
the creditor, such a bre ach of con tract d oes 
not, in and of i t self, preclude a di scharge ." 
In re Long, s upra , at 882. 

Although in Long the Court deal t with security agreements, 
this Court be li e ves the analysis c an also appl y to any contractu 2J 
obligation, includ ing land rental agree ments. 

It would appear tha t t here i s no questio n that Mr . Mar r ' s 
actions were indeed willful. Because of his p osit ion as business 
manager for the Tribe and the f act that he himself negotiated 
leases for the Tribe, he was fully a ware of the requi rement that 
the BIA had to approve any leases or modifi c ations o f leases . 
Despite this knowledge, he made a new lease agreemen t wi t h the 
Tribal Council without bothering to de t ermine whether it h a d been 
approve d by the BIA or even s ubmitted to the BIA for approva l. 
Further, even after Mr. Marr was made aware t hat he was farm ing 
land for wh ich he ha d no lease , after h e received notice t hat his 
l e ase was cancel e d, and a fter he was ordered to-vacate the land, 
he continued to occupy it. Thus, it is obvio us that Mr. Marr 
wilfully occupied the land, farmed it , and severed crops from it 
when h e knew that he had no l e g a l right to do so. 

The more d i fficult quest ion is whether Mr . Marr acted 
ma l iciously in so occupying the land. By apply i ng the In re Long 
standard of c onduct tha t is certain or a l most ce r t a in t o cau se 
fin a nci a l ha r m, Mr. Mar r did ac t malic i ou s ly . He wa s fu l ly aware 
that he h a d no legal ri ght to be on the land, a nd ye t he contin ued 
to f a rm it and t a ke crops from it, knowing that he wa s t aki n g 
crops t o wh ich the United States throug h the Omaha Tr ibe wa s 
e ntitle d. He c annot pr ove that any be nefit inured to t he Omaha 
Tr ibe because h e can produce no ev i dence showing tha t h e paid the 
cash ren t that h e and the Tri bal Counci l purportedly agreed t o . 
He had to have known that he was financially h r ming t he Unite d 



-5-
--------

St a t e s, as trustee for the Tr i be , because he, not the Tr ibe , wa s 
getting whatever benefi t there wa s to be gai ned f rom the crops . 
He must have expected that t h e Tribe would be harmed financial ly 
beca use his ~.ctions prevented the Tr ibe fro m ge tting a ny fi nanc ia l 
benefit from the land. Therefore , his ac t ion s can be construed as 
maliciou s as well as willful, thus s ati sfying the req ui rements o f 
§523 ( a)(6 ) , and the judgme nt debt arising from h is t r e s pass and 
conversion s hould not be discharged. 

The final question concerns whether or not the judgment for 
breach of con tract is nondischargeable. 

Count 1 o f the United States complaint agains t Br uce Marr in 
the District Co urt al l e ged b rea ch of contract f or failure to pay 
r ent, failure t o r o t ate c rops and failu e to mai nta in terraces. 
Dama ges were asses sed in the amount of $5 ,480 plus in t erest. 

Co unt 2 include d a claim f or damages for fail ure to mai n ta1n 
t e r races. Damages we re a ssessed i n the amo unt of $2 ,040. 

The evidence is that Mr . Ma rr disagreed with the contractua l 
conserva tion req uirements and tha t he had no f 11 nds to comply with 
those requirements , even if he ag r e ed with t h em . This Cour t finds 
that his failure to pay rent, failu re t o rota te c r ops and failu re 
to mai ntain terrac es as contrac tually requ ired we re a l l ------., 
inte nt ional, k no wing and wi l lful acts or failure t o ac t and t ha t 
he kn ew such b reaches would caus e fina ncial harm to the Tribe. 
The Court concludes that such breac hes of contrac t were malicious. 
There for e , the judgme nt for damages for breach o f ~ontract is 
nondischargeabl~. 

Separate Journal Entry to be entered. 

DATED: Octo be r 22, 1986. 

BY THE COURT: 

c j~ U.S~cyJUdge 
Co p ies to: 

Ma ri o n F . Pruss , At torney, 11 2 13 Dave n port, #20 0, Oma ha, E 681 54 

Do ug l as Semisch , Ass 't. U.S. Attorne y, Box 122 8 Downtown Sta . , 
Oma ha , NE 68101 - 1 228 


