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MEMORANDUM AND GRCER 

Th i s matter i s before the Court on the United States' 

appea l of the Bankruptcy Court's order of July 22, 198 7 . The 

Bankruptcy Co rt overruled t he obj e t ion of the Unite d Stat es to 

the Chapter 13 Plan o f Thomas C. Brown and Martha T . Brown 

(here inafter debtors) . Debtors fi l ed a voluntary pet i tion and 

plan under Chapter 13 of the Bankruptcy Code on March 19 , 198 7. 

The p lan d irected t hat p ayment to the Inter nal Re venue Service 

(hereinafter I RS) be "appl i ed first to interest ." The Un i t ed 

St a t es, o n b eha l f of the IRS, objecte d to this designation. 

I t i s general ly recognized, and t he parties ag ree , that 

t he t axpayer may des i gnate how " vo luntary" payments to t he I RS 

are a llocated, but not h ow " involuntary" payments a re a ll o ated. 

In re Ribs-R-Us, Inc., 82 8 F .2d 199 , 201 ( J d Cir. 1987) ; United 

States v. A & B Heating & Air conditioning, Inc., 823 F . 2d 462 , 
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4 63 ( 11th Cir . 198 7 ) ; Muntwy l er v . Uni ted States, 7 03 F. 2 d 10 30. 

1032 ( 7 th Cir. 1983). The r efo re, the so le is s u e is whethe r 

pa yment s Qade t c t he IRS unde r a Cha p t er 13 pl a n a r e to be 

c ons i d ered vo lunta r y or invo lunta r y. 

"An invo lunta r y payment of Federal t axe s mea n s a ny 

p a ym n t r ece i ved b y a gents of the Uni ted States as a result o f 

d istraint or l evy or f rom a l egal proceeding in which the 

gov ernment is seeking to c oll ect i t s deli nquent ta x e s o r file a 

clai m therefor ." Amos v. Commissioner , 47 T.Ct. 65, 69 (1966) 

A~ l east one court has used thi s de f in i ti on to hold t at a 

payme nt ma de t o the I RS u nde r a Cha pte r 13 pl a n i s i nvoluntary. 

In re F r ost , 47 B.R. 9 61 ( D.Ka n. 19 83). In Fxost , t he Court 

reasoned: 

Th e i ns tant ba nkruptcy proceedi ng f i l e d 
by t h e debt ors i s a leg a l act i o i n which 
t he IRS has f i led a c la im f or d e linque nt 
t axes . The p ayments to b e made b y the 
de b tors are under t he Ba nkrupt c y Court 's 
j urisd i ction and are mad e pu r s uant to a 
plan whic h must comply with the 
requirements o f the Bankr u pt c y Code . 
Thus, we c onc l ude that payments ma de by 
d e bto r s to the IRS a re no t volu n tary and 
the IRS has t he right to al loc ate the 
payments as it sees i t. 

I d . a t 65. This dec i sion was based primarily on the decisi on in 

Muntwyl e r v. Un i t ed States, 7 03 F .2d 1030 (7th Ci r. 1983) 

(payments mad e under Chapter 11 plan hel d to be i nvoluntary), 

where the court determi ned that an " involuntary payment [is] o ne 

made pursuant to a jud ic i al action or some form o f administrative 

seizure, li ke a levy." Id. at 103 3 . 
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While the rea soning 1n Muntwyler and Frost may appear 

to be sound, this Court respectfu lly decl i nes t follow i t. 

Th re is a recog nized split by the courts on the issue of whether 

payments made u nder a bankruptcy p l an are vol untary or 

inv o luntary. Some courts have adopted a per se rule that such 

payme nts are invo luntary. see, In re Technical Knockout 

Graphics, Inc. , 833 F.2 d 7 97 (9th Cir. 1987); Matter of Ribs-R­

Us, Inc., 828 F.2d 199 ( 3d cir . 1987) ; Muntwyler v. Uni t ed 

States, 7 0 3 F.2d 1030 (7th Cir. 1983) ; a nd In re Frost , 7 B.R. 

9 61 ( D.Kan . 1985). However, i t i s those c ases which have decided 

this i ssue on a case-by-case bas i s which the c ourt finds more 

pe r s uasive. 

Court involvement should not be the sole determinate 

factor in d ecid i ng whether a payment is voluntary or i nvoluntary. 

·'' [Each ] debtor finds h imself in his own unique set of 

circumstances which may often dictate the degree of court 

involvement required f or that particular case. The pronouncement 

of a per se or inf e x i ble ru le would not permit the court to 

consider indiv i dual situa t i ons ." Hineline v. Household Fin nee 

corp., 72 B.R. 64 2 (N.D. Ohi o 1987 ) (payments made u nder Chapter 11 

p l an held to be voluntary ). "[T ] he al l ocati on uestion should be 

l eft to judicial discretion to be decided on a case-by-case basis 

a nd analysis with the burden of proo f being on the trustee or 

debtor-taxpayer to d emonstrate exceptio na l or special 

circumstances or equi table reasons wa rranting such allocation." 

In reB & P Enterprises , Inc., 67 B.R. 179, 183 (W.D.Tenn. 

1986) (footnote omitted ) ( IRS al l owed to designate t he manner of 
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allocation of payments r eceived in a Chapte r 11 bankruptsy) . 

"The question should be conside red in light of, i nter alia, the 

structu re and gener al purposes of both t he Internal Revenue and 

bankrupt cy laws." Id. at 183-84. " Bankruptcy courts should look 

cl osely at t he totality of the pre- and post-bankruptc y facts and 

circumstances before allowi ng (or disal lowing ) s uch al location." 

Id. at 184. 

In that c ontext, the bankruptcy court should consider 

t he h istory of t he debtor , the absence or existence of pre­

bankruptcy collection or " e n forcement collection measures " of t he 

I.R. S . against the corporat i on a nd respo n s i b le c orpora te 

officers; t h e n a ture and contents of t he (plan } . . the 

presence, extent and nature of admin i s trative a ndj o r court 

ac t ion; the prese nce of pre- or post-bankrupt cy agre ement b etween 

t~e debtor (or trustee ) and the I .R.S.; a nd the e xistence of 

exceptional or special circ umstances or e qu itable reasons 

wa rrant ing such allocation. Id. " Mos t i mpor t a ntly, t he 

bankruptcy j udge should c onsider whet h e r the proposed plan is 

mer ely a stop gap scheme to hold the taxing authority at bay with 

little chance that the debtor will fulfill its obligation unde r 

the plan." Matter of A & B Heating & Air conditi oning, 82 3 F. 2d 

462, 466 (11th Cir. 1987) (case remanded to the distr ict c ourt 

with directions t hat the bankruptcy court weigh the i mpact of the 

propose d allocation upon the debtor, the IRS , and other 

c red i t ors). "Sh ould the bankruptcy court co elude t hat the 
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inte r e st f all part ies wou l d be best served by a l lowing the 

debtor t o allocate the payme nt of t axes, then tha t de t erninaticn 

s hou l d s t a nd in t he absence of a buse of disc ret ion. " I d. 

There has b e e n no show i ng of abuse of discretion by t he 

Bankruptcy Court. Whether a debtor may des ignate how payments to 

t he I RS are al located under a Chapter 13 p an s hou l d be decided 

on a case-by-case basis. I n t he p resent case , it is clear that 

t h e allocation by debtors was done in an a t tempt to ake 

advantage of legally al lowab l e i nteres t deduct ions o n future 

income t ax r e turns. These deductions will be helpful to debtors 

in t hei r atte mpt to ful f il the ir obl igat i ons , both under the pla n 

and outs ide the plan . The United St ates does not dispute t hat 

the I RS wi l l be pa id i n ful l no matter how the payments are 

al located. Thus, it ~ppears t hat the purpos es of t he Bankruptcy 

Code will be bette r served in this case if the debtors' pla nned 

al l ocat ion is a dopted. Therefore , t here are specia l 

circumstances and equitable reasons warranting the allocat ion 

ma d e b y debtor s. Accord i ngly , 

IT I S ORDERED tha t t e Bankruptcy Court's order of July 

22, 198 7, i s a f firme d. 

DATED this 
~ 

(I ~- ay o f ebruary , 198 8. 

BY HE COURT: 
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~ 
LE E. STROM, Chie f Judge 

Un ited St a tes District Court 


