I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF
UNI TED | MPORTS CORP. CASE NO. BK96-81674

DEBTOR CH 11
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VEMORANDUM

Hearing was held on April 29, 1997, on a Renewed Moti on
for Relief fromthe Automatic Stay. Appearances: Janmes
Cavanagh and Sandy Dougherty as attorneys for the debtor; M ke
Washburn as attorney for the Creditors’ Committee; Robert
Bot he, Matt McGrory, Judy Archer and Donald Lefkow tz as
attorneys for Tinme Warner; and Robert G nn as attorney for
First USA Merchant Services. This nmenorandum cont ai ns
findings of fact and conclusions of |aw required by Fed.

Bankr. R 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U.S.C. §8 157(b)(2)( Q.

Backgr ound

| n a menorandum opi ni on dated Oct ober 30, 1996, this
court denied a nmotion for relief fromthe automatic stay by
Time Warner Cable of New York City (Time Warner). In re
United Inports, Inc., 203 B.R 162 (Bankr. D. Neb. 1996). |Its
moti on for reconsideration of the denial was denied by an
order of this court dated Novenber 26, 1996. Ti me \Warner
filed a renewed nmotion for relief fromthe automatic stay on
February 25, 1997, and the debtor filed a resistance, joined
by the Oficial Creditors Commttee.

Time Warner’'s renewed notion seeks relief fromthe
automatic stay to continue litigation against the debtor that
it began pre-petition in the United States District Court for
the Eastern District of New York. The litigation concerned
al l egations that the debtor had violated 47 U S.C. 88 553 and
605 by selling and distributing cable tel evision descranbling
equi pnment which is used to steal Tinme Warner’s cabl e signals.

The initial nmotion for relief fromthe automatic stay was
denied for two principal reasons. First, Time Warner had not,
as of the date of the menorandum opinion, filed a proof of
claimin the debtor’s bankruptcy case. Second, Tinme Warner
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sought the inposition of a constructive trust on all of the
debtor’s assets as a renmedy for the alleged violations of
federal law. This court found that a constructive trust
“woul d greatly prejudice the bankruptcy estate, and by
extension, the debtor’s other creditors, if it were inposed in
the New York litigation.” |ld. at 170.

Since the tinme its initial notion for relief was denied,
Ti me Warner has sought to renmedy both concerns of this court.
On Decenber 3, 1996, it filed a proof of claimin the debtor’s
bankruptcy for its claimstenm ng fromthe New York
litigation. Second, Tine Warner filed an anmended conplaint in
the New York litigation on Decenber 26, 1996, in which the
remedy of a constructive trust was dropped. A notice of
dism ssal with prejudice of the constructive trust claimas
agai nst the debtor’s assets was filed on January 7, 1997, and
the notice was endorsed by the New York court on the sanme day.
Time Warner’s filed proof of claimspecifically states that
“[n]o constructive trust against the assets of the bankruptcy
estate is clainmed by [Tine Warner].”

Deci si on

Havi ng conplied with the orders of this court, and having
rectified the concerns previously expressed by this court,
Time Warner’s notion for relief fromthe automatic stay to
continue its pre-petition litigation against the debtor in the
Eastern District of New York is granted, contingent upon
payi ng sanctions for violation of the automatic stay.

Di scussi on

Time Warner seeks relief fromthe automatic stay for
cause pursuant to 11 U. S.C. 8 362(d)(1). *“Although cause is
not defined in the Code, Congress did intend that the
automatic stay be lifted to allow litigation involving the
debtor to continue in nonbankruptcy forums under certain

circunstances.” United Inports, 203 B.R at 166. *“*'Cause’

for granting relief fromthe stay may exist if the equities in
a particular case dictate that a lawsuit . . . should proceed
in a forumother than the bankruptcy court for the purpose of
i quidating the claimon which the lawsuit is premsed.” |n
re Marvin Johnson’s Auto Service, Inc., 192 B.R 1008 (Bankr.
N.D. Ala. 1996). Five factors relevant to the consideration

of the equities of whether the automatic stay should be lifted
in this particular case have been previously identified by
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this court as: (1) judicial econony; (2) trial readiness; (3)
the resolution of prelimnary bankruptcy issues; (4) the
creditor’s chance of success on the nerits; and (5) the cost
of defense or other potential burden to the bankruptcy estate
and the inpact of the litigation on other creditors.

1. Judi ci al Econony.

It has previously been determ ned that this factor weighs
in favor of allowng the litigation to continue in New York.
The litigation was begun in New York, and the New York court
has jurisdiction over all of the parties, while this court
| acks jurisdiction over Joseph Abboud, the president of the
debtor, in his personal capacity.

2. Tri al Readi ness.

In the earlier opinion, this factor did not favor
granting relief fromthe stay because the case was not ready
for trial nor for a notion for summary judgnent. That is no
| onger true. But for the deposition of a records clerk, the
di scovery has been conpleted. Counsel for Tinme Warner
i ndicated at the hearing on this notion that follow ng the
deposition, a notion for summary judgnment could be submtted
shortly. This factor now favors granting Tinme Warner’s
noti on.

3. The Resolution of Prelimnary Bankruptcy |ssues.

There were two prelimnary bankruptcy issues identified
in the earlier opinion that required resolution before relief
fromthe stay would be granted. The first involved a
decl aratory judgnment action filed by the debtor against Tine
Warner in the United States District Court for the District of
Nebraska. That case was di sm ssed on February 14, 1997.

The second issue involved Tinme Warner’s failure to file a
proof of claimin the bankruptcy case. As discussed supra,
Time Warner filed a proof of claimon Decenber 3, 1996.

As both prelimnary bankruptcy issues have been resol ved,
this factor now favors the granting of Tinme Warner’s notion.

4. The Creditor’s Chance of Success on the Merits.
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This factor was previously found to favor Tine Warner.
Not hi ng has happened to change that finding.

5. The Cost of Defense or O her Potential Burden to the
Bankruptcy Estate and the I npact of the Litigation on & her
Creditors.

In the previous opinion, it was determ ned that this
factor wei ghed against Tinme Warner’s notion because of the
constructive trust renmedy it sought in the New York
litigation. As discussed supra, Tinme Warner no | onger seeks a
constructive trust on the debtor’s assets. Accordingly, this
factor no | onger weighs against the notion.

Al t hough the debtor has previously stated that the cost
of defending the New York litigation would exceed $300, 000,

[t] he cost of defense is, standing al one,
ordinarily considered an insufficient basis for
denying relief fromthe stay. |If Time Warner’'s
claimis to be liquidated, the suit will have to
be defended, and the debtor will have to expend
noni es defending it either in New York or

Nebr aska.

United Inports, 203 B.R at 168 (citation omtted).

However, the issue of cost of litigation is very
inportant in this case. |In a separate nmenorandum and order
being filed today, Time Warner is found to have viol ated the
automatic stay by continuing to pursue relief in the New York
court after litigating in this court the issue of the
applicability of the automatic stay to the New York
litigation. Damages, representing the actual costs incurred
by the debtor as a result of the violation of the automatic
stay, are determned in that nmenorandum and order. Since Tinme
War ner caused the nonetary damages and since the debtor has
represented in other hearings that it cannot afford the New
York litigation, the debtor should not be required to defend
in New York until, and unless, Tine Warner pays the damages
assessed.

After reviewi ng the various factors and bal ancing the
equities of the case, it is apparent that cause does exist to
grant Tinme Warner relief fromthe stay to continue the New
York litigation. Relief is granted, contingent on paynment by
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Time Warner to the debtor-in-possession the full anount of
damages determ ned for violation of the automatic stay. Tine
Warner may not, however, seek to execute or collect on any
judgnment it may receive in the Eastern District of New York
but rather must go through the bankruptcy process and receive
a distribution via its proof of claim

Separate journal entry to be filed.
DATED: May 23, 1997
BY THE COURT:

/s/ Tinothy J. Mahoney
Ti ot hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
ROBERT G NN 348-1111
JAMES CAVANAGH/ SANDRA DOUGHERTY 344- 4006
M CHAEL WASHBURN 390- 7137

ROBERT BOTHE, MATT MCGRORY,
JUDY ARCHER and DONALD LEFKOW T¥#1-0216

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Renewed Motion for Relief fromthe
Aut omatic Stay.

APPEARANCES

Janmes Cavanagh and Sandy Dougherty, Attorneys for debtor

M ke Washburn, Attorney for Creditors’ Commttee

Robert Bothe, Matt McGrory, Judy Archer and Donald Lefkowtz,
Attorneys for Tinme Warner

Robert G nn, Attorney for First USA Merchant Services

| T 1S ORDERED:

Time Warner’s notion for relief fromthe automatic stay
to continue its pre-petition litigation against the debtor in
the Eastern District of New York is granted, contingent upon
payi ng sanctions for violation of the automatic stay. See
menor andum entered this date.

BY THE COURT:

[s/ Tinmpthy J. Mahoney
Ti ot hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
ROBERT G NN 348-1111
JAMES CAVANAGH SANDRA DOUGHERTY 344- 4006

M CHAEL WASHBURN 390- 7137
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