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Th i s ma tte r c ome s b e f ore t h e Co u r t on a .o tion fo r re l i e f 
from the a utomat i tay f i led b y the Oma h a Na t i o na l B n k , Tru s t ~e. 
He r i ng was h e ld o No v e mb er 27 , 1 98 5 , wit h evidence r e ceived b y 
s ti pula tion , f ac ts s t i p u l ated to a n a r g ument s ma de . T~e part ie s 
r equested l eave to fil e p o s t-trial b ri efs . Th e la s t b r i e f was 
r ece ive o Fe b rua r y 18, 1986. Ap p e ari ng on b ehalf o f t he mov i ng 
part y wa s lichae l C. \\~a shburn of Er i c ks on & S e der s trom , P. C. , 
Omaha, Ne b raska. Appearin g on b e h a lf of the t r ustee was Douglas 
E. QL i nn o f Tho mpson, Crouns e , P i epe r & Quinn, Oma ha, Ne bras ka. 

Fact s 

An i nvol untary pe t i ti on unde r Chapte r 7 was f iled agai n s t t he 
deb tor on Apr i l 18, 198 5, and relief wa s o rdered u n d e r Ch a p t e r 7 
on Septembe r 25 , 1 985 , 

The d e bto r is a co r poratio n. In 1977 the d e b t or 's n a me was 
The Pu r chas e Com pany . It entered in t o an a g r eeme n t wi th a 
c orpor ation na me d Un i o n Pa ck i ng Co mpany of Oma ha whereby The 
Pur h a s e Compa n y was t o acqu ire the assets of Un i on Pa c ing 
Co mpany of Omaha . As part of the ag reement, both cor por a t ions 
we r e t o c h a nge thei r name s . Wh e n the agre e me nt c l osed , t h e 
corpo ra tion originally known as The Purchase Company 1ould, 
according t o the agreement and it did , c h ange it s na me t o Un io 
Pa cking Compa n y of Oma h a . The se ller cha nged i t s n me fr om Union 
Pa ck i n g Company of Omaha t o Frohm Ho ld i n g s , Inc . 

The s l c was c l o sed a nd by i t s t e r ms it r equi re ' a p yoff t o 
the se ller o ver - p e rio of tim . To s •cure t he o bl i g a tion f rom 
th e b uy e r t o t he s l l e r, the b uyer g r anted he sel l e r a s ec u r i ty 
i1 tr- r es t i 1 the pe rc on 1 pr-o r er ty an g r n t c r t l c s r 1er a 
m .!:' tg u ( -~ o n t 1c rro 1 !)rop<"' r t y . 

'l' prorfc l:. its i n t r~- c' :; t jn t· ll,, [Y~ - :-:(.ln tl 

f.i led cl f ' runc · nl ~·tu·c; n c:n- in L l1 r o Ct: i r>.• 1t 
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To perf c t the mor t gage , it wa s r e corded with t h e appropr ia te 
Re g ister o f De eds . 

Bo t h the f · nanc i ng s t a t e men t and th mo r t gage v1c r e l aced o f 
r cord o n December 9, 1 977 . 

The fi na n c ing state ment li s ts t he debtor a s the ' ' The Pure a se 
Compa n y , who s e co r pora te name will be c hanged to 'Union Pa c k i ng 
Cotilpa n y o f Oma . a " The s e cured party is listed as "Unio n Pack i g 
Compa n y of Oma h a whose corpora t e name will be c anged to '' Fr o 1m 
Ho ld ings , Inc . " 

Th e mortgag e li s t s the mortgagor a s "The Pu r chas e Compa ny .•. 
(who s e c o rporate na me wi ll be chang e d to 'Union Pacl· ing Company o f 
Omaha ' ) . 11 The mortgage e i s re fe r red to as "Un ion Pack ing Co mpa ny 
of Omaha . • (whose c o r porate name wil l be c hanged to "Fro h 
Holdings, Inc . ) . " 

Tl e corpo r a t ions chang ed the ir rta me s but did no t fil e a me nd e d 
f i na1 c ing s tate ments or f ile any type of supp l ement r y mortgage 
document to indicate t h e n me change. 

In 1 98 0 Frohm Holdings, Inc . , began a sta tutory di s solut i on , 
As pa r t of t h e di sso lu t i o n p r ocess, t h e Board o f Di r ectors adop t e d 
a r eso l t i o n d irec ti ng t h a t a ll assets of the corporat ion be 
d is t r i b uted to Omaha tJati o nal Bank as trustee for the 
stoc ho l d e r s. Those asse t s i nc l ud e d the distribution to Omaha 
i tional Ba n of the pu r chase money note and mortga ge of the 
de b tor. 

The Certi f ica te o~ Di ssolutio n o f Fro hm Holdi ngs, I nc., wa s 
issued by t h e office o f t h N b r as ka Secretary of S t a te on May 1 5 ; 
1 9 81 • 

Dur ing t he dissolu t i on proce ss al l shares of Fro hm Ho l d i ng s, 
I nc. , we r e cance l e d o n the c orporate b ooks on Febr ry 2 8 , 1 98 1, 
a fte r the reso lution of t he Board o f Direc t ors autho r izing t he 
distr ibu t i o n o f the a s set s to the Omaha Nat i ona l Ba nk as t r u s tee 
f or the s h a r ehold e r s. Th s e assets , i n c l ud i ng the note and an 
a ssignment of the mor tgage, had been t r ansf er r e d on January 15v 
1 9 1 , t o the Omaha Na tiona l Bank , Tru s t e e. Ilowever, the 
assig n me n t o f the mo rtg a g e was not r eco r d e d unt il Aug ust 2 3, 1 98 5 , 
an t ha t ere a ted one of the probl e H1S i n thi s c ase . 

On December 27, 198 3, a nd o n J a nua ry 3 , 1984 , another 
f inan ' ng sta t emen t wa s fil ed in the coun t y o ff ices whi ch l is t e d 
t h_ d b t o r as Union Pac k ing Compa ny of Orna h a and he secu red ~a rt y 

s Frohrn !o l di ng;, I nc . 'f ile finan c ing s ·u. t rncnt list 'd a ll o f th e 
_ J.:;i'": P r son :1l n p ·:: r y l i st8d on t h _ ri q irt ctl [ i n<H1 CL11CJ stalc r<tr> nt 
t:. _ r_.<J Dr:cc _:nbc:r r:,, 1 977 . 



i\ t the t ime F rahm l!ul c! i. ny s, Inc . , VJ.:t s cli ~>so l v cd, th ere w r 12 
no d e Jts O'•Jecl t · an nc o t lwr than tv!O c o ntingent cl bt s 
r e r s0 nt c d b y pe nding l a ws ui ts . 

tis of t\ugu s t 12, 19 8 5 , t he _ cinci pa l balance due o n th e 
o rigi na l purc has e 1o n ey no t e wa s $1 ,852,882.0 4. Int rest ccrued 
a ~ o f that a t e was $3 26,10 6. 88 . To t 1 i nt r e s t a n p rinc i pal wa s 
52 ,1 7 8,988 .02 , with inte r es t a ccruing at $926. 44 per d ay. 

The value of Union Pa c k i ng Company ' s bu ildi ng, l a nd a nd 
q uipment i n February, 1 985 , was ap r o xima t el y $1,0 00 ,000. T e 

p l nt has b e en inoperat i v e s ince Fe brua r y o f 19 85. 

I ssue s 

1. Does the Oma ha Na t i o nal Bank as truste e for t h e forme r 
s a r eholde r s of Frohm Ho l di ngs, Inc ., hold a n interes t in a 
va l i d ly p e r fected mortgage wi th p r iority ove r the interes t of a 
bankr up t cy trustee ? 

2. Does the Oma ha Na tion a l Ba n k as trustee have a perfected 
sec uri t y interes t i n the pe r s ona l property by virt ue o~ t he 
original financing s tate ment fi l e d i n 19 77 or t he financi n g 
s ta t e ment filed in 19 83? 

Dec is ion 

The Omaha National Bank as t rus t e e doe s h ve an inte r es t in 
t he r e a l estate mortga ge superior to tha t of t he b a _ krupt c y 
trustee. Ho\vever , the interest of the t rustee t akes pr i ority over 
that of the Omaha National Ba nk wi t h r egard to the personal 
prope r ty because the Omaha Na t i onal Bank does no t have a validly 
perfected security interes t in t he p ersona l p rope r ty . 

Di cuss i on ~nd Conclu s i o n s of L w 

A. f1ortgag e 

The position of the bankrup tcy trus t e e with r ega r d to the 
mortgage i ssue is that Frohm Holdings, Inc. , was di ssolved in May 
o f 19 8 1. Pursua nt to Nebraska Statute 2 1-2 0, 104 , fr om and after 
two years fol lowing the di s s o lution of t he corpora tion, neither 
t h e corpo ration, i t s officer s or directo rs or sha r eholde r s may 
b ring a n action to enforce a ny claim t he co r pora t i o n ll a d p r i o r to 
the d is solutio n. In other words, th e bankruptcy tru s t e c l a im s 
tha t t he corpor - tion or it s s ha r e holders c ould ha ve sue · o n t he 
purc hase mon e y no t e or fo r e c losed on t h e mort g a ge at any ti c 
1ithih two years a f e r the dis s o lu t i on of the cor ora ti o n . 
l!o<.-I~" Ve r , once the t\;o - y e.J. r t i me p r i od pa.,scd , a nd h ere \va::.; no 
,ss ignrncn o f the :nor tg<tgc ot r r , no ntity 11 d th~ r i<JhL to 
enforce _he rn oz:- t !]<~g e . Tli (' . 0fnrc~ , Hh r n t l c b.:1 k r ur tcy jn .rvc, nocl , 
t h .::; b.:1nkr u[ ~CY t rus o. , '.Fi. ·11 11· s a v o i d i t!J p m ·tcr;, l Q( '!'~ no t ta l:c· 
s L ~; J c t o · h c m o r -. CJ ,, g c o c 1: , ' c n r d , ) u t , i n ~~ t <"' , , m , 1 y i IJ 11 t· c · l l -
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mortga g e o f reco td b e cause i t is unen for ceab le. App r e nt ly the 
bankruptcy tr u s tee beli e ve t hat a mortgage of r c ord and the 
unde r l y ing d e bt which it se c u r es simp l y vanish as a m tter of lnw 
two years after t he co rporation is d issolved . 

The pr e ble 11 vii th t he pas i t ion o f t he trustee is t hat the 
mortgage and t he note were validly di s tributed to the Omaha 
at i onal B nk as t rust ee f or the share holders d u r ing t he c orpo rate 
issolut i o n proc ess . The O ,aha Nationa l Bank as trus tee 

su rren ered the ev idence of its o wnership of th corpora t ion by 
permitt ing t e c orporate s ares w ich it held to be c ance led on 
the bo o ks of .the corporat oon. I n considerato o n f or such 
s urre nder, a nd a s pa r t of t he d i ssol tion process as au t hori zed b y 
t he Nebra s ka St atutes, t h e Ooaha Na t ional Ba n k as trust e e r e ce i v e d 
a sse ts in k ind, that i s, the pu r chase money p rom i s o ry no t e a nd 
t e r e 1 e st te mortgage securi g the note. 

The en f orceabil ity of the mor tgage or th e not e is no t 
d e pend e n t u pon the r i gh t s o f the Omaha Nationa l Banlc r epresenti ri g 
a sha reholder. The Bank 1 s r igh t t o e n f orce i ts c la i r1 aga inst t he 
debtor ar ises due t o i ts owner s hip o f assets a nd d u e t Q the f ac t 
tha t t he d e b tor d efau l ted unde r the t e rm s o- the debt i ns tr uments 
a nd the i r amen d e n t s and extensions after the 0 aha Na tiona Bank 
beca me the o wner o f t h e not e a nd mor tgage . Prior to the 
d isso l u t ion of t h c orporation, t he debt obligations were no t in 
defau lt . No e ntity could ha v e brough t an act i on a gai ns t t h e 
deb t o r. T c r efore, what t he bankrup tcy trus t ee wa n t s t h is Cour t 
to bel i eve is that a lthough no ent ity c ould e nforce the t e r ms of 
the note or ortgage prior t o the dis s o l u ti on of the c orpora t i o n 
becaus e the debtor wa s no t i n defa u l t , a n y d i str i bu te e of t he 
corpor a tion•s a ss e ts was r equire d t o bri ng a n a c t ion o n the note 
or mortgage wi t h in two years af te r dissol u t ion o r s omehow those 
d is tr ibu t ees wa i ved all rights to e nfo r ce the no te a nd mor t gag . 
This Court r ef use s to a c c e pt ha t logi c . 

I n support of i ts posit ion , the trustee cites t wo Ne bra ska 
ca se s in t r pret i ng Neb raska R. R.S. § 21 - 2 01 0 4 . Those ca s es are 
Ru ssell v . F i r s t York Savings Co ., 218 Neb. 112, 35 2 N. W.2 d 871 
( 1984 ) and Van Pe lt v . Great hous e , 219 Ne b. 478, 364 N.W. 2d 14 
( 1985 ). However, t h e Rus se ll a nd Van Pelt c ase s a re c tions 
between shareholder s an t h e c o r po r ation or s ha r eho l ders a nd 
s hareh o lders to d e t ermin e t he r i hts of s ha r e hold er s to a s set s 
f o rm r ly owned b y t he c orpo ra ti o n . Cl a rly , t he Ne bra s ka Supreme 
Cou r t doe s i n terp re t the sta ute to mean t ha t no act i o n c a n be 
brough t by a co r po r at io n or i t c s ha r eho lde r s on c la i ms preex ist ing 
t he diss ol utio n o f th e c orpora ti o n , more tha n t wo yea r s af t r such 
di ss o lut i on. 

In theo' Un i on Pe1 c l: CEJ;; r.: tll<' , ro• Ji tt w; rtt i~; n r;t bcl •.vc•. ' rl 
1 1 :1:::- o :~,, ]c] _ r's o c hctv; ""r' n t tl ,, :-ohil l' ' l'n. tk r <lrltl t h •' o- J, r) : tt· i n lt . 'J' hC' 

<: -o.JLJ::t"' · : ::_ Jl _) c.! uo..,~; ll •.) t •; •)!H ' '' r rt .1 c l . t .lil '.: l li L·It pr cc~ ;.:j;_; L •·rl l l , • 
dl:-:; c>Ll :\-i• t <..f h •; C() J'l ' <ll - l li < ll l. 1° 1-"11 :'1 liu l cl t rt< J''

1 
lt l l' .

1 
tij :;~; nl \'('d 

1:\ : t- ' · ·" 1!; r , · L ~ - ., r1 !. ~ ; d 5; : ; 1 , . :: 1 , 1 1°: i 11, i 1 , , 1 1 •. . : ; ' ' 0 1 1 , , 1 1 n 1 d •• 1 :: " r 1 d t 11. 0 
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s ;-t a r .., s 0 ·• n ,_~ d by t h o s c s 11 u. r ' 'Ito l J ~-~ r - vJ c r c a n c c 1 c d • ' h c a s s c t s 
sti l l xist c nd t h e y a c ovm cd by t h Gan k a s tr slc12. T he 
stat tc does n o t apply t t l a Omaha Nutional Da nk t rustee . 

Tie ext rgume t t l at t he tr stee mal s i s t hat beca u se 
ther ir no e1s signme n t of the mo r tga e o r Gco rd t the tim t he 
invol untary pet i tion w s filed, the i nterest o f t h e t rustee take s 
rior ity over t he un recorded i n t e r es t of the Oma ha Ne1t i o nal Bank . 

For aut o r i t y the trus t ee r ef e rs t he Court to Nebra s k a S t atute 
§76 -238 . It s tates : 

11 !\l l deed s, mortgages and o t he r 
i nstrumen ts o f wr i t ing which a re r equire d t o 
be o r wh ich unde r the l aws of th i s s tate ma y 
be rec orded, sha ll t a' e ef fec t and b e in fo r e 
fro m and af ter the time o f d elivering the sa e 
to t e eg i t er of Deeds fo r recordi ng , and 
not befo re , as to all c reditors and s ubsequent 
purchas e rs in g ood faith wi t hout n o tice ; a n d 
a ll such d e ed, mor tga ges and other i nst r ument• 
s hal l be a djudged vo i d a s to al l suc h 
c r di to r s and subsequent purc ha s er s wi thout 
not ice ; and all s ue deeds , mor t g a ges a nd 
o the r it s t rumen t s sh ll be adjudged voi d a s to 
a l l such c red"tors a nd subs e quent purchase rs 
wi thout not i c e whose d eeds , mortgage s or other 
i n s trumen t s s ha l l be fir s t reco r d ed ; p rovid e d, 
t h a t s h de ds, mortgages a n d ot er 
i n s t r umen ts s ha l l be v a lid b e tween the 
part ies . " 

The trustee admits that the r e i an instrument of r ecord 
e nt it l ed "mor t gage " . Howe er, t h ere is no thing in t he r e cord 
t it le to i nd icate t h t the Oma h a ationa l Bank as t rustee h as any 
interest in t h e mortg ge. Th r efore, a rgue s t he t ru s t ee, since 
t here is no as s i gnme nt of t he mor gage from the or ' gina l mor tgage e 
to t h e Omaha Nationa l Bank as t r u stee, s u c h unrecorded assignment 
an t he i n t rest it r e present s a r e void a s to the ban krupt c y 
t r ustee . I t the n f ol lows, a cco rd ing to the bankr u p t cy trustee, 
t hat t h e instru ment o n record is u e nforcea b l e . 

With o r without t he s i gnme n t of the mortgag e , t h Omaha 
~a t iona l Ba k a~ tru stee and a s as s ignee of the p romissory no e 
~ a s the r ight to e nforce t M m tgage securing t h e note . S e 
\·lhionle v . FO\oJlcr, 4 1 Neb. 6 75 , 6 89 , 60 N.W . 15 (1 894 ). ( The 
a s s ignment of "' note s e cure d by a mor t g ge is a n a ssig nme n t o f t h e 
... ortgage ) . Ne1-; Eng l und Trust Co . v. R b"n c on , 56 Ne b . 5 0 , 53 ; 7 6 
~ ; • ·: . 4 1 5 ( 1 8 9 8 ) • ( ; m o r t ga s. e o f r e a l e s t a t e i s : e c a r d r. u u s m r c 
:nci".. .. ':G nt of tl..e cJ,, t vihi c."l , by .. h . l eg o. l transf e r of t h e d e bt, 
;:as~c-:J ·.·; '....th it to the~ assi~; :cr.:! ) . 
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In this ca s e the evidence i s c l e a t hat the prom i s s o r y note 
and mortg a ge , ass e t s o f Fr ahm Iloldi ngs, I c. , we r e d i str ibuted to 
t he Oma ha Na t ional Ba n l as tru s tee. Th e r e fo r e , the Om a l a National 
Ba k a t rustee is the holde r oft. e mo r t g g - . 

The bankruptcy trustee has a ctua l know l e dge tha t there is an 
e ncumbra n c e of re c ord . Ju s t be c a u se he th i nks th e e ncumb rance 
c a nnot be en f o rced, does no t gi ve h i m t he right to d isre gard it 
and d o e s no t p lace him in a priori t y pos ition a head of one who i s 
the t ru e h o l der of t h e encumbrance. Mul li33 n v . Snave ly, 117 N. 
7 65 , 77 1; 22 ~ N. W. 8 ( 19 29 ) . In t he Mul l iga n c ase t here wa s a 
re lea se o f a mor tga g e o n r e cord , but t he r el ease appe a red t o b e 
d efect i v e. The Nebraska Supreme Court sa i d t h t e p urpo se of 
t he recor d, so far as th i rd pe rsons are c o n c e rne d , i s to give 
not i ce to t h o se who a re in te r es t ed t h a t the re i s possibly a n 
enc umbran c e or conveya n c e i n t h e c hai n o f t i tl e t ha t s ho u ld be 
i nv e s t iga t ed . 

I n th is case the trustee as a bona fide purchase r t a ke s 
s ubj ect to the r ecord. Eve n if he be lieves t he mor tg a g e a nd the 
d eb t a re extinc t becaus e ither there i s n o co r porate c apa c i ty to 
enforc e the mor t gage or becau s e t here is no a s signmen t of record 
naming t he Omaha Na tional B nk a s t he holde r of the mo rtg age, the 
b nkrup t cy trustee has ac tua l kno wl edg of a po s sible e ncumbrance 
a nd, therefore , does not take free of the encumbrance . Once he 
ha s not ice o f the record he c an a nd mus t look at the ac tual 
recorded i n s trument. In th is c a se he wou ld look at the mor tga ge 
whi ch would t el l him t hat t he Un i on Pa cki ng Co mpa ny of Omah a was 
origi nal ly the mo rtgagee a nd t ha t it na me wa s to be changed to 
Fra h m Ho ldings, I nc . e then coul d c hec k the c orpora te record s 
with the Secre ta r y of State o f Neb r aska and fi nd tha t Frahm 
Hold ings, I n c ., wa s d is so lve d on a c er t a in d ate. He co uld also 
check t he corporate reco rds of the Se creta r y o f State of Nebraska 
and f i nd that th e a ssets of Frahm Ho ldings , Inc ., we re d is t ri b ut ed 
to the Omah a Na tiona l Ba nk as trustee fo r t he sha r e hold e rs. He, 
t he re f ore, canno t be an in noc nt p u rchase r and it does take 
subjec t to the encumbrance. The t r us tee disputes t he validity of 
t h e old cases and claims tha t the " new sta ute 11 s upe rsedes such 
c ases . Ho wever , §76- 2 38 has bee n the l aw of Nebra sk a since a t 
least 1 86 6 and the c a s e s r ef e r r e to are subs e q ue nt to the ini t ia l 
enac tme n t and are sub equ e n t to most of the ame ndme nt s to the 
statute. 

B. Fi xture s 

Th is Court has fo und t hat the Oma h a Nat i na l Bank as t r ust e e 
ha s a v a lid r e a l estat e mo r t g g • T h <:t t mo r t g L ge a lso gr a nt s t h e 
mo _tgag _e a n in e r e :,- in t ile: buil d i tC:JS , i111p r v li l t ~n t s , [ ixl: uJ- c~_;, 
i J t)pu r t,~n:t n C"' , d (J 1t:t r <: t tu s a n d C'J i l i pnt c~n t: . 1t, Ll t(' l· r · [ o rc, il c t~; d 
vu L irJ l ~/ pr· r·f t c·<l in r,'r ' !C;l: i._n · ]1 , , f i:-: Li t i·,__,: ; . 
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C . L: C) ui pm !\ t 

Th l) a r t ie s cgrce ti' a t the o r i gi na l f i na nc ing s t t ement fi le -' 
in 77 l CI sed pu r s uJ.nt to '>lebraskc l u·l in 1 9 82 . '>l o ame n :1 e t a nd 
no con t i n u t ion s t a t 1 e n t ,., ere f ~ l e d . 

Tl e re fo re , th om~ha Nati o n l Ba nk as t r ustee c an on ly clai m 
a pe r f e cted secu r i ty inte es t i n the equi pme n t if t he fi a ncing 
s t a tem _ n t wh ich was filed wi h t h e Cou n t y Cl e rk i n J a nuary of 1 98 4 
comp l ie s with a l l of the s ta t t ory r q u iremen t s. 'ha t fina. cing 
s t ate ,ent l is t s th e debtor as Un ' on Packi ng Company o f Omaha a n 
t h se c ured par ty a s Fro m Holdi ngs, Inc . Th e trustee poin t s o t 
t h t F rahm Ho l di ngs , I nc. , di d no t xis t in J anuary o f 19 8 4 and 
h a d not e xisted s ince May of 1 98 1. Onc e a gai n , t h e trustee arg ues 
t ha t Ne b raska R.R.S . 2 1 -2 0 , 10 4 gives a dis solve d corporat i on t he 
powe r to a c t t o enfo rce a c l aim wh i ch exi st~d prior to its 
d isso l u tion, b t o n ly g i ve s such c orpora t i o n two year s fr om t he 
date of i t s d is olut ion to do s o . a y 15 , 1 983 , wa s the 
expira t ion te of the t wo- y e ar gra ce p e riod . 

Th e o~aha ationa l Ban k as trustee argue s tha t evep i f Fra hm 
Holding s , Inc. , h a d no powe r t o file the f i na ncing statement late , 
t he t rus tee sti l l t ake s not i c e o f the record and the re <:.or :l 
r ef lec ts a fi nanc i ng sta t ement i nd i cat i n g that some cr2ditor 
( Fra hm Hold i n g s, I n c ., or some o t her succes s or to its j_ ·l ~ : ( ~ rest ) 

h s a per f e c ted sec urity interes t i n t h e equi p ment of the deb tor . 
Th e Omaha rat ional a nk as t rustee c l aims t h a t the purpose of the 
Un ifo rm Co mme r ci a l Code f i l i ng requi remen t s is t o give pote ntial 
l i e n credi t o rs notice t h a t som en t ity claims a n inte r est in the 
pe r sona l pro?ert y of the de btor. Once the potential lie cre ditor 
is pro v ide d the notice of t h e cla i m, such li e n cre d itor can e a s i ly 
find ou t wh o h o lds t he secu r i ty inte res t a nd, t herefor e , the 
b ankruptcy trus t ee t akes sub j ect to t h at s ecu rity i n teres t and 
c a nno t avo id that secu r ity in te rest p ur s uant to i t s a v oidin g 
powers under 11 U. S . C . 5 44 . 

Th e Om ha Nat iona l Bank as trustee is correct t h Llt the 
fi n a ncing statemen t f il ing r equirer ent is intended to give not i ce 
to pote ntial l i e n cred itor s . Howeve r, the notice t ha t it is 
inte nded to gi v e is not on l y tha t there is someon e claimi ng a 
s e curi t y i ntere s t · n the pro per t y , bu t tha t the e n t ity claim i ng 
such security ' n t ere t ha s , by the appropriate f il ing , erfe cte d 
its i nt e r e s t. 

The e n tity wh 'ch f ile d the fi nanc ing s ta t e ment in Ja n uary of 
1984 h a d ~o power t o file such a fi n a nci ng sta teme n t , di d not 
e xist , a r d a nn a t , b y p tt ing a fi nanc in statemen t of r ecord 
boo.t stre." a .. o h e r e nti t y i nto the po s iti on o f hold i ng a pe rfec ted 

.., :.Jr ity i::~ crn"'t . T l ~ p :r- oi: e r p L r ·y to f i l e the in<!llci.. ng 
. t?.. t cne : : ~ 1 n ! 9 3·. or any t :ir:r: a tte r t'la · 1 5 , 1 98 1 , v1 a s t h o·~tLlhL 

:-; 2 ~ 2. ~ . . a l :; :.. :: ': ;1 s '.::r ust C' . • I t he" l · t h c ~; c ur it y i u e r s t i n t ll c 
n q : : i:--:-l _:!': . It eli( n o t file u fi n .J. n ing s t ::t -L'!IlCnt a nd, t ll o rc'[ore , 
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i t s i nt e r e s t is not proper l y pe rfected under th e Unif orm 
Co mmerc ia l Code §9-4 02 . I n Jan ua r y , 1984, .Frahm Ho l di ng s , Inc. , 
wa s not the sec u red party. 

Nebraska Uni fo rm Commerc ial Code §9-30 2 ( 2), 9 - 40 3 and 9-40 5 
p r ov i de a s c heme \ here by a secured p rty ma y per f ect a s e cu r ity 
i ntere s t in equ ipme nt, cont inue that i t erest a f t er fi ve yea r s, 
a nd ass i gn t hat i n teres • The re was no continuat ion statement 
filed a nd there was no assignme nt o f the interest of the secured 
par ty. The s e c uri t y interest , the r efore, lap sed and a none xi s ten t 
ent ity may no t r ecreate the pe rfec ted security i n t e re s t. The 
January, 19 84, f i na ncing s t atement fi ling i s ana logo u~ o a 
s t range r to the chain o f ti tle of r e a l property record i ng a stra y 
d eed or mortgage. Even though the s tranger may cla i m s ome 
i te r e st in t he p r ope rty a nd may crea t e confu s ion wi th r ega r d to 
the ti t l e, s uch f iling d oes not perfect such a claim. 

The tru s t ee may avoid the cl a im of t he Om ha Nat ion a l B nk as 
t r u s tee with r egard to the sec urity interes t in th e equipme nt. 

Conc l us i on ., 

Th e Oma ha Na tional Ba n k as t r u stee is he r e by granted rel i e f 
from t he a u t oma tic stay to fo reclos e upo n the real e sta te mo r tg a ge 
a nd f ix t u r e s . It is denied rel ie f concern ing its claim to a · 
s e curity interest in t he equipment. 

DATED: March 20, 1986. 

BY THE COU RT: 

Co pi e s ma i led t o : 

Micha el c . Washburn,Atto rney, One Mer ri l l Lyn ch Plaza, 
10 330 Re ge ncy Pa rkway Dr ., Omaha , NE 68 114 

Do ug l as E. Qu inn, At torney , 200 Century Bu i lding, 1 1 21 3 Da ven po r t 
Street, Omaha, Nebra ska 68154 


