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Hearing on a motion for summary j udgment filed by plaintiff 
was held on September 6, 1988. Oral arguments were presented and 
the parti es were requested to provi de further l egal authority for 
their positions. The parties have now provided supplemental 
briefs which the Court has considered. This memorandum contains 
the f indings of fact and concl usions of law r equired by Bankr . R. 
7052. Appearing on behalf of plaintiff , both at the hearing and 
on the briefs, were Edward H. Tric ker and Joel D. He u singer of 
Woods, Aitken, Smith, Greer, Overcash & Spangler o f Li ncoln, 
Nebraska, special counsel. Appe aring on behal f of defendant was 
Frederick S. Cassrnan of Abrahams, Kas low & Cassman, omaha, 
Nebraska. 

Plainti ff is a debtor-in-possess i on under Chapter 11 of the 
Bankruptcy Code i n a case filed on August 1 0 , 1987. Plaint i f f's 
Chapter 11 c a se has been consolidated for purposes of 
administration only with the cases of r ela t e d e nt i t i es and 
affi l iates. The operating case f o r admi nistrat ive purp ose s is 
en o f Commonwealth Com anies Inc ., No. BK87-
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The Order entered by the Court which consolidated the various 
cases for administrative purposes only was entered after notice 
and hearing and is found at Exhibit 17 of the materials provi ded 
by plaintiff in support of its motion for summary judgment. That 
Orde r, entered in t he handwriting of the pres iding Judge, states: 
"Consolidated for Adminis tration only - no substantive consol ida
t ion. All matters to be fi l ed under 87 -2456 Commonwealth 
Companies, Inc., with all other cases designated. However, c laims 
shall be fi l ed in specific case and Clerk will keep separate claim 
f ile and register." The Order was entered on November 23, 1987. 

In the Bankruptcy case, the Court entered an Order setting a 
deadline for filing claims. The order was dated March 3, 1988 and 
provided nthat claims, except administrative claims, in these 
Chapter 11 cases should be filed on or before April 14, 1988, or 
be forever barred.n The caption of the Order included the name 
"Commonwealth Companies, Incorporated" and identified the case 
number as 87-02456, Chapter 11 (consolidated cases) . The proof of 
service of such Order was filed on March 17, 1988 . It has the 
s ame heading, except that the debtor is identified as 
"Commonwealth Companies , Inc." The proof of servi ce states that 
the attorney for the debtors-in-possession mailed copies of the 
March 3 , 1988 Order to all creditors included on the mailing 
labels provided by the debtors-in-possession, creditor's committee 
and part i es i n interest who requested notice. The above l isted 
facts are significant because defendant in this case, Florida 
Power & Light Company, did not file a proof of claim in this case 
on or before April 14, 1988. 

This adversary proceeding was f i led by this named debtor-in
possession in March of 1988 and an answer was filed by defendant 
prior to April 14 , 1988. The complaint seeks a turnover of monies 
being held by defendant a l legedly due to pla i ntiff for work 
performed pursuant t o a contract between the parties. Defendant 
has filed an amended answer and counterclaim in which it alleges 
plaintiff has breached the contract between the parties by failing 
to complete work which had been assigned p u rsuant to the contract 
and for damages resulting from plainti ff;s failure to be available 
to perform a c cording to t he contract through its term. 

Plaintiff has filed a motion for summary judgment requesting 
the Court to make a finding as a matter of law that the contract 
between the parties was not a requirements contract, but was an 
agr eement which is enforceable between the parties only to the 
extent of the work a ctually assigned by defendant to plaintiff. 
Furthermore, plaintiff requested the Court to f i nd as a matter of 
l aw t hat defendant is barred from asserting a counterclaim for any 
damages , whether resulting from fa i lure to complete jobs assigned, 
or resulting from excess costs i ncurred by defendant in find i ng 
other compani es to complete work which defendant would have 
assigned to plaintiff had plaintif f been available for such work . 
The basis for this portion of the motion is the failure of 
defendant to file a claim on a t imely basis. 
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From the facts as agreed by the part ies, and as g l eaned from 
the exhibits provided i n support of the mot ion f or summary 
judgment , the Court determines: 

1. Pla i ntif f i s a South Carol i na corporation operating as 
debtor-in-possess ion in Lincoln, Nebr aska , pu rsuant to 1 1 u .s.c . 
§§ 1107-1108. 

2. Defendant is a Florida corporation with its principal 
place of business in Miami , Florida. 

3. Plaintiff entered into two blanket purchase orders. 
They were No. B 00367-82188, which commenced on July 1, 1986 and 
was to continue for two years, and No. B 00 367-82287, commencing 
on Apri l 1 , 1986, a lso continuing for a period of two years, 
under which Transpower agreed to supply crews a nd materials and 
to perform work for Florida Power & Light at established r ates . 
(Exhibits 3 and 4 ) At least in the c ase of one o f the blanket 
purchase orders, a secondary contractor also rece ived a blanket 
purchase order. 

4. Both b l anket purchase orders listed above state that 
Florida Power & Li ght reserves the right to perform portions of 
the work under each purchaEe order with i ts own crews, and 
expressly states there was no guarantee of work load under either 
contract. (Exhibits 3 and 4 ) Prior to J une 30 , 1987, plaintiff 
undertook to perform work pursuant to specific Delivery or Work 
Authorizat i on Orders ( DWAs) which were issued by defendant under 
these blanket purchase orders. During the term of the blanket 
purchase orders , defendant performed, with i ts own crews, some of 
the work which could have been assigned to p l aintiff , without 
o ffering the work t o plaintiff . 

5. Plaintiff completed certain work under the above 
described DWAs for which it c l aims defendant owes i t speci fic 
amounts, and plaintiff may have f ai led to complete certain of the 
work provided to it by specific DWAs, leavi ng a factual dispute 
concerning the amount due and the damages suffered , if any , by 
defendant. 

6. Subsequent to June 30, 1987 plaintiff ne i ther performed 
any further work under previousl y i ssue d DWAs , nor d i d i t receive 
any further DWAs from de f endant. 

7. Plaintiff r emoved its crews from a ll p rojects undertaken 
fo~ this defendant on June 30, 19 87 . 

a. Within 10 days following the termi nat i on of work by 
plaintiff, defendant not i fied plaint iff t ha t t he c ontr a ct was 
terminated and shortly thereafter defendant a warded new blanket 
purchase orders to other contractors f or wor k to be per formed 
after June 30, 1987 up to, i ncluding a nd be yond the original 
t ermination dates of plaintiff's b l a nket purchase o r ders. 
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9. Th e unit c osts to defendant u nder the blanket purchase 
orders awarde d f o l l owi ng June 30, 198 7 wer e i n excess o f the unit 
cost to defendant under t he blanket purcha s e orders a warde d to 
plaintif f . 

10. Defendant employed other contr actors to compl ete work 
t hat pla i ntif f had be en assigne d but f a iled to complet e p r i or to 
J une 30, 1987 . 

11. Plaintiff submit ted i nvoices t o defenda nt fo r work i t 
performed through J une 30, 1987 . 

12 . On August 10, 1987, p l aintiff filed f or ba nkruptcy in 
the United States Bankruptcy Court for the Di stri c t of Nebraska. 

13. Plai ntiff listed defendant on the schedu le of unsecured 
creditors, and categorized its liability to defendant as 
contingent, unliquidated and disputed. 

14. On March 3 , 1988, the United States Bankruptcy Court 
for the District of Nebraska set April 14, 1988 a s the bar date 
for f i ling all non-administrative claims in the Chapter 1 1 
proceedings involving plainti ff . Any non-administrative claims 
not filed by this date were to be foreve r barred . (Exhibit 9 
Court Orde r) 

15. A copy o f the Court Ord e r setting April 14 , 1988 as the 
c l aim bar date was ma i led to defendant on a timely basis . 
(Exhi bit 10 Proof of Service ) 

16. On Ma rch 28, 1988 , defendant fi led a Pr oof o f Claim in 
the bankr upt cy case o f Commonwealth Companies, Inc. , No. 87-
02456, i n an a mount estimated at approxima tely one mill i on 
dollars for i ndemni f i cation for losses which may be i ncurred in a 
certain pendi ng lawsuit. (Exhibi t 11 Proof of Cla im ) 

17. Defendant d i d not fi le a proo f of c l a im in the 
Transpower Const ructors Incorporated b a nkruptcy c a se number 
87-02464 prior to the April 14, 1988 bar date. 

18 . On Jul y 15, 1988 , de f e ndant submitted an application to 
the Cou r t t o f i le a formal proof of c l aim. (Exhibit 12 
Appl i c a t ion) 

19 . Defendant has asserte d in i ts amended countercl aim in 
this adver sary p roceeding that i t i s e nti t l ed to recover t he 
a lle ged extra cos ts that i t incu r r ed i n comple t i ng work that 
plaintiff h ad comme nced but failed to complete by June 30, 1987. 



-5-

20. Defendant has asserted in i ts amended cou ntercla i m that 
it is ent i t l e d t o recover the alleged e xtra costs i t pa id to 
other contractors u nder new Blanket Purcha s e Orde r s f or work 
which had not been assig ned by defendant nor commenced by 
plainti f f as of June 30, 198 7 . 

21. Plaint iff fil ed i t s motion f or summa ry judgment on Jul y 
20 , 1988 on the grounds t hat defendant has no c laim f o r costs 
i ncurr ed for work which had not been awarded to and accepted by 
Transpower because the purchase orders are i ndefinite quantities 
contracts and because defendant's claims are barred due to i ts 
fa ilure to file a timely proof of claim . 

Discussion and Conc l us ions of Law 

Bankruptcy Rule 7056 incorporates Ru le 56 of the Federal 
Rules of Civil Procedure in adversa ry proceedings. Fed. R. Civ. 
P. 56 (c) provides in part : 

The j udgment sought shal l be r e ndered 
forthwith if the pleadings, deposit ions , 
answers to i nterrogatories , and admissions on 
file , together with the affidavits, i f any, 
show that there is no genuine issue as to any 
mate rial f act and that t he moving party is 
entitled to a judgment as a matter of law. 

In s upport o f its motion, plainti ff has provided the Court 
wit h p leadings, depositions and affidavits. Defendant has 
e l ected t o rest on its pleadings , its memoranda of l aw and the 
material s provi ded by plaint iff to s h ow t his Court there i s a 
genu i ne dispute of material fact precl uding the Court from 
granting the motion for summary j udgme nt . 

The Court will consider the matters raised by plaintiff in 
reverse order. Plaintiff argues t hat s ince defendant fa i led to 
fi l e a proof of claim by April 14, 1988, i t is precluded from 
arguing by counterclaim or claim of s etoff t hat p l ainti f f owes it 
any money as a result o f plaintiff 's al leged b r each of its 
contractual duties to defendant . This Court must deny 
plaintiff' s motion concerning i t s allegation that defendant is 
barred from presenting evidence of damages . Bankruptcy Rule 
2002(m) concerns notice to creditors and requir es t hat the 
caption of every notice given under Bankr . R. 2002 shall c omply 
with Bankr. R. 1005. Rule 1 005 prov i des that "[ t] h e caption . .. 
shall contain the n ame of the cou r t , the tit l e o f the case , and 
the docket number. The title of t he case s hall i nclude the name, 
social security number and employer's tax identification number 
o f the debtor and a ll other names used by the debtor within s ix 
years before filing the petition." 
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Th e Order entered by this Court allowing consolidation for 
a dmi ni s trative purposes only (Exhi bit 17 ) d irects that all 
matters are to be fi l ed under BK87-02456, Commonwealth Companies, 
I nc., "with a ll other cases designated." Neither the Order 
setting deadl ine for f i l ing claims nor the proof of service 
re l ated to such Order l ists this debtor or its bankruptcy case. 
Therefore , the notice d i d not comply wi th the bankr uptcy rules 
a nd d efendant i s not barred from fi l ing a c l aim o r from ra i sing 
monetary damage o r setoff issues by count ercl aim in this 
adversary proceeding. 

Eve n i f the c ompliance wit h the rule i s a "technical" 
matter, the failure to comply with the rule raises a material 
issu e of fact. Since defendant d id file a cla i m in the case 
designated as Commonwealth Companies, I nc. , No. BK87-02456, which 
claim is totally unrelated to the matters at issue here, 
defendant has a right to present evidence on whether or not it 
actually received not i ce of the bar date and whether or not its 
employees knew or should have known that a notice of claims bar 
date in Commonweal th Companies, Inc., No. BK87-02456, included a 
claims bar date in plaintiff's case, which is entitled and 
numbered differently . 

Plaintiff a lso urges the Court t o f ind as a matter of law 
that plaintiff i s not obligated under the agreement with 
defendant for any costs in excess o f the unit price l isted which 
defendant incurred by contracting with different contractors 
after June 30, 1987 for work which would be or was assigned 
during the remaining period of plaintiff's blanket purchase 
orders. This requi r e s a detailed r eview of the agreement , 
includi ng t h e b i d document, the b lanket purchase orders and the 
contract conditions. 

Exhibit 14 of the mater ials prov ided by plaintiff in support 
of its motion f or summary judgment s t a t e s: 

It is a nticipated that thirteen crews for the 
distribution wor k and one crew for the 
transmission work would be required. This is 
an estima t e a nd not a guarantee of the number 
of crews required. A "back-up" contract may 
be a wa r ded. 

*** 
I t is our intention t o a war d a ma jor por tion 
of the work to the most competit ive bidder ; 
however, FPL does r eserve the right to perform 
portions o f the work with FPL f orces or to 
award a port ion of the work to ot h e r bidders 
or t o cancel an award i f c onditions such as 
service date obligations , FPL work load, or 
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contractor performance suggest t hat it i s i n 
Flor ida Power & Li ght Company's best interest 
t o do so. 

(Emphasis added. ) 

Exhibit 3, blanket purchas e o rder No. B 00367-82287, states: 

This order i s your authority to perform 
overhead distribution and overhea d 
transmission unit price work within Florida 
Power & Light Company' s Eastern Divi sion. 

Th i s purdhase order specifical l y authorizes: 

1. Unit price work under $50,000.00 t hat 
cannot be defined for lump sum bidding. 

2. Lump sum bid projects from $10,000.00 to 
$100, 000.00 . 

3. Unit price bid projects from $ 50,000. 0 0 to 
$100,000.00. 

Should the contractor be unable to meet the 
service requirements of the Eastern Division, 
Florida Power & Light Company reserves the 
right to d i stribute the work to other 
qualified contractors · n order to meet their 
service obligations. Florida Power & Light 
Company f urther reserves the r ight to perform 
portions o f the work with FPL cre ws. There is 
no guarantee of workl oad under t his contract. 

Exhibit 4 has exactl y the s ame l a nguage except f o r the type 
of work that is to be done and the l ocation of the work . 

Exhibit 15 i s the docume nt entitled "General Cond i tions for 
Contract Work" ( Form 456). It provides a t Section 56.0 for 
termination for default and at Section 57.0 for termination by 
owner. Section 56. 0 provides in r elevant part: 

I f Contractor should ... fail to perform in 
accordance with this Contract ( i ncl u d ing but 
not limi ted t o f ailure t o follow any change , 
as spe c i fi e d in Sect i on 5 5. 0 above), FPL may , 
upon Written Notice t o Contractor a nd without 
pre judice to any r emedy available t o FPL under 
l aw, t erminate this Cont r a ct and take 
possession of the Work without terminati o n 
charge, penalty or fu rther obl igation . 
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Sect ion 57 .0 prov i des: 

In addition to Section 56.0, u pon seven (7 ) 
days' Written Not i ce to Contractor , FPL may a t 
its sole d i scretion and wi thout prej udice to 
any othe r r i ght o r remedy, termi nate this 
Contract . Such termination s hal l b e effective 
in the manner s pec i f ied i n said notice. 
Should FPL e l ect to t erminate th i s Contract as 
provided in this Section 57.0 complete 
settlement of a ll c laims of Contractor a rising 
thereunder shal l be made as follows: 

(a) FPL shall compensate Contractor for 
such services i ncurred after the 
date of termination as are required 
and approved in advance by FPL. 

(b) FPL shal l pay Contractor for that 
portion of the Work actual ly 
c ompleted in accordance wi th the 
terms of this Contract. 

Prior to final settlement, Contractor shal l 
furnish a c omplete general r elease of a ll 
claims by Contractor against FPL. 

I n a ddition , Section 59.0 prov i des a procedure for 
termination of the contract if work is abandoned by the 
contractor. I t provi des i n pertinent part: 

If Cont ractor should abandon t he Work or fai l 
to comp ly with the t erms of t his Contract or 
the orde r s of t he Company Representative, then 
FPL may give a Written Notice to t he 
Contractor to resume the Work i n accordance 
with this Contract. If the Contractor 
does not comp ly within ten ( 10) days after 
rec eipt o f said notice, without prej udice to 
any ot her r emedy , [sic] may make good such 
deficienci es, the cost of wh ich shal l be 
deducted from t he Contract Price. 

Upon e xp iration of the ten (10) day peri od, or 
Contractor's exp ress refusal t o r esume the 
Wor k, or t o comp l y with t he terms of this 
Con t r act , FPL may cease a ll performance under 
this Cont r a ct and may res o rt to a ny remedy 
under this Contract o r l aw . 

In s ummary, the "Contract " which i ncludes a l l of t h e 
contract documents, informed p l ainti ff o f an estimate of t he 
numbe r of crews which would b e necessary ; spec ifical l y stated 
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that the re was no g uarantee of any work o r any mi nimum amount of 
work u nder the b l a nket purchase o rder; s peci f ical ly s tated that 
d e f endan t reserved t he r i ght t o give s ome o r a l l o f the work t o 
d e fen dant's crews or t o others. 

I n addition, f r om t he mate r i als p r ovided b y plaint i ff i n 
support of its motion fo r s ummary judgment , i t is clear t hat, at 
l east in the case of one o f the blanket purchase orders, a 
secondary contractor also rece ived a blanket purchase order. The 
deposition material provided by p l a i nti f f shows that t here were 
t i mes when defendant assigned work to plaintiff which plainti f f 
declined to perform. Defendant then awarded the work to the 
s econdary contractor or put it out f or b i d. De f endant did not 
ask plaintiff for any penalty or damages resu l t i ng from such 
re f usal to perform the work . 

From the deposition materials, it appears that during the 
term o f the blanket purchase o r ders, defendant perf ormed, with 
i ts own c rews , some of t he work which could h ave bee n ass igned to 
plaintiff, without offering the work to p lainti f f. 

The issue to be decided on th i s motion for summary judgment 
is whether the agreement betwe en plaintiff a nd defendant 
represented by all o f the contract documents is a "requirements 
contract" which i s definite i n all of i ts terms other t han t h e 
e xact amount of the "requirements" and, there f ore, e n f orceable, 
or whether the contract i s indefinite i n one or more o f its terms 
and, there f ore , unenforceable except to the e xtent actua l 
perf ormance by the parties was t e ndered. 

The essential e l ement o f a r equirements contract is that the 
buyer promises to purchase exc lusivel y from the seller either the 
buyer's entire good s o r servi ces requirements, or the buyer ' s 
requ i rements up to a specif i e d a mount. Without such a commitment 
by t he buyer , there i s i nsuf f i c i ent consideration to bind the 
s e ller. Mid- South Packe rs , I nc., v . Shone y' s , I nc., 761 F.2d 
1117, 1120 (5th Cir. 198 5 ); Ha~1ey v . Farri s Who l esale, Inc., 589 
F.2d 451, 461 (9th Cir. 1979 ) ; Prop a n e I nd us., I nc. , v. Gen. 
Mot o rs Corp. , 429 F.Supp . 214, 219 (W.O. Mo. 197 7 ) . 

The court in Propane Indus ., Inc . , s pec ifi cal l y defined a 
" r equirements" contract. I t said 

[a] "requ irement s" c ontract is generally 
defined as a contract i n wh i ch the sel l er 
promis es to s upp l y a l l of the s peci f ic g oods 
or servi ces which t he buyer may ne ed during a 
c ert ain period a t a n a g ree d pric e i n exc hange 
for t he p romi s e of t he buye r t o obta i n h is 
r e quired g ood s or s e rvices exclus i v e l y f rom 
the s e l ler . Although t he buyer d o e s no t a g r ee 
to pur cha s e any s pecific a mount, the requi s ite 
mutual i ty 
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and considerat i on for a val i d c ontract i s 
fo u nd i n t he l egal detr i ment i ncurred by the 
buyer i n r e l i nquish i ng his right t o p u rchase 
f rom a l l others except from the sel ler. 

I d . a t 218 (citations omitt ed ) . 

Mutuality is a necess i t y i n a r e quirements contract because 
without i t a buyer gives no c ons iderat i on a nd i ncurs no l e ga l 
d e triment in exchange for a p r om i se f r om the seller . I d. at 221. 
Considerat i on is furnished on l y when the buyer p r omi ses t o turn 
to the seller for all requirements that do develop. Torncel l o v. 
Un ited States , 681 F.2d 756, 7 61 (Ct. Cl . 1982) . Th e Torncell o 
court d i scussed the difference betwe en r equirements contr acts and 
indef i nite quantities contracts as did t he court in Mason v. 
Un i ted St ates, 615 F.2d 1343 (Ct. Cl. 1982). In a footnote, the 
Mason court e xplained, " [ a]n i ndefini t e quantities contract is a 
contract under which the buyer agrees to purchase and the seller 
agre es t o supply whatever qua ntity of g oods the buyer chooses to 
purchase f r om the seller. It dif f ers from a requ i rements 
contract in that under a requ i rements c ontract the buyer agrees 
t o purchase al l h i s requirements f r om the sel ler. Under an 
indefini t e quant i t i es contract , eve n if the buyer h a s 
requ i reme nts, he is not obl i g a ted to pur chase from the sel l e r . 
In a n indefinite quantities contra c t, wi thout more , t he buye r's 
p romise is i l lusor y and the c ontra c t unen forceable aga i nst the 
s el l e r ." I d. a t 1346, n. 5. 

De f e ndant has c ited a number of c a ses in support o f i ts 
p os ition that the agreement between t hes e parties is a 
requ i rements contract. However , i n e ach of t h e c a ses cite d, the 
Court spec i fi ca l ly f ound tha t the contra ct its el f required t he 
buyer to obta in al l o f its good s o r serv i ces f r om the seller and, 
therefor e, f ou nd t hat such c ontr a c t s we r e require ment s contr acts. 
The cases then imposed a "good fai t h " standard upon the buyer 
and, in at l east one o f t h e cases, r e fu s ed to f orce the seller to 
p rovide t he buyer al l of the buyer' s need s because those needs 
h a d expanded tremendously over t he y ears the contr act was i n 
f orce. These c a ses are not appl i cabl e t o the ma tter under 
considerat i on h e r e becaus e the agreeme nt b e tween these parti es 
d oes not put de f endant i n the pos i tion o f cont rac t i ng to obtain 
a l l o f its requirements from plaintif f . 

As rec i t e d ear lier in this memora ndum, it is cle ar from a 
review of the p l a i n l a ngu a ge o f the contr a c t documents t hat 
de f endant was no t requir ed to a ward any work t o pl a i nti ff . I t 
had the right to awar d wo rk to its own c r e ws , t o award work to a 
secondary cont ractor, to r ebid a ny work in i t s own d iscretion. 
It also had t h e right to t e rm i nate t he contrac t in i ts sol e 
discretion, without cause. Th is Court c onclud e s that the 
a g reement be t ween the parties wa s not a r e qui r e me n t s c ontract . 
However, this does not e nd the ana l y s i s . 
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Defendant argues that the contract was not only a 
requirements contract but that plaintiff was required to provide 
performance under the b l anket purchase or ders during the term of 
those orders at the pri ce specified i n the blanket purchase 
orders and is l i abl e in damages for i ts f a i l ure to perform work 
t hat d efendant would hav e assigned to it a f ter June 30, 198 7 , had 
plaintiff been availabl e to perform the wor k. Def endant claims 
that its damages are in an amount equal to the difference between 
the blanket purchase order price and the actual amount defendant 
was required to pay for the work awarded other contractors after 
June 30, 1987. 

Shortly after June 30, 1987 , defendant declared plainti ff to 
be in default on the contract concerning work that plaintiff had 
undertaken to perform and had failed to complete. Defendant, 
therefore, terminated the contract pursuant to i ts right of 
termination under Section 57.0. If the agreement between the 
parties was a requirements contract, it is at least arguable that 
defendant could have then obtained the services of another 
contractor during the remain i ng term of the blanket purchase 
order and looked to plaintiff for the exce ss costs involved in 
obtaining substitute contractors on work which was awarded after 
June 30, 1987. However, since the Court has f ound that the 
agreement between the parties was not a requireme nts contract, it 
follows that plaintiff had no contractual duty to perform any 
work that had not been offered to it and accepted by i t. 
Therefore, defendant has no claim for costs incurred for work 
performed by a nother contractor after June 30, 1987, which had 
not been accepted by plaintiff prior to June 30, 1987. In other 
words, removing the work crews on June 3 0 , 1987 , whil 3 not a 
polite way of revoki ng acceptance of the purchase orde r and 
future opportunities to accept work, effect i vely terminated 
plaintiff's duties under the contract except as to work which i t 
had previously agree d to perform. 

Defendant also urges the Court to f i nd that there is a 
material issue of fact with regard to the meani ng of the 
contract . Defendant suggests the Cou rt should take evidence on 
the course of conduct by the parties over the one or one and 
one-half years in which the parties performed pursuant to the 
agreement. Apparently defendant i s suggesting that the course of 
conduct of the parties can make this a greement a requirements 
contract and, therefore, evidence should be permitted on the 
issue. The Court declines the opportu n i ty t o receive evidence on 
the course of conduct because the contract i tself specifically 
prohibits consideration of "course of d e aling or course of 
performance to explain or supplement t he express terms of this 
Contract." (Section 65.0 of general condi t i ons for contract 
work, Exhibit 15) The written documents speak for themselves and 
do not constitute a requirements contract. 
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There fore, t h e motion for summary judgment i s denied i n part 
and sustained i n par t. Defendant i s permitt ed to fil e a claim 
and to present evidenc e of damages r esulting f r om the a lleged 
default o f plaint iff conce rn i ng work which i t h a d a ccepted and 
pe r f ormed as o f J u n e 30, 1987. Since the court finds that the 
c ontra c t is not a requi r ements contract , par tial s ummary j udgment 
i s gra nted to pla i nt i f f a nd de f endant is prohibite d from 
present i ng evi dence concern i n g a l leged damages resul ting from 
e xce s s costs incur red for the c omp l e t i on of work which had not 
been ass i gned to, or acce pte d by, p laint iff on J une 30 , 1987. 

Separate journal entry s hal l be filed . 

DATED: November 2 1 , 1988 . 

BY THE COURT : 


