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MEMORANDUM

The parties agreed to submt all factual and | egal issues
to the court on discovery materials and docunentary evidence
rather than proceed to trial. James Nisley represents the
plaintiffs, and Tinothy Brouillette represents the debtor. This
menor andum contains findings of fact and conclusions of |aw
required by Fed. R Bankr. P. 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U . S.C. 8§ 157(b)(2)(l) and

(J).

| . Deci si on

The debtor is denied a discharge pursuant to 11 U S.C. 8§
727(a)(5).

1. Backagr ound

The conpl ai nt seeks denial of a discharge of a debt owed to
plaintiffs pursuant to 11 U S.C. 88 523(a)(4), and/or denial of
a discharge of all of the debtor’'s debts under 11 U S.C. 88§
727(a)(2), 727(a)(4), and 727(a)(5).

Wth regard to the 8 523 i ssue, the debtor installed a wood
floor for the plaintiffs in November 1999, for which he was paid
$17,549.50. Problens with the flooring subsequently arose, and
t he manufacturer ultimtely refunded the cost of the material.
The dispute between the parties deals with the disposition of
those funds. The plaintiffs assert a right either to a newfl oor



or to the funds. The debtor asserts the plaintiffs were entitled
to the nmoney only if they appropriately maintained the floor.
The debtor argues that because the plaintiffs did not foll owthe
manuf acturer’s instructions and did not properly care for the
floor, the nmoney was not for them

In early 2000, the plaintiffs began the warranty claim
process agai nst the manufacturer. The debtor and the fl ooring
di stributor were involved in the process as well. The plaintiffs
understood that they were to maintain a certain humdity |eve
in their home for a period of 90 days to see if the problemw th
the floor would resolve itself. They expected to have the fl oor
re-inspected in May 2000 and a final determ nati on made on their
claimat that tine.

The plaintiffs subsequently | earned that in April 2000, the
manuf acturer issued a refund to the distributor, who in turn
issued a refund to the debtor. The manufacturer expected debtor
to install a new floor for the plaintiffs, and considered the
matter settled. The plaintiffs received neither a new fl oor nor
a refund, thus precipitating this adversary proceeding.

The plaintiffs also filed suit in the District Court of
Keith County, Nebraska, in March 2000, alleging that debtor had
perforned the floor installation and other renodeling work in
t heir home in an unwor kmanl i ke manner. They requested a judgnent
of $17,054.05 to cover renedial work. Wiile the litigation was
still in the discovery stage, the debtor filed his Chapter 7
bankruptcy petition in July 2000.

11 Law & Di scussi on

A. 11 U.S.C. § 523(a)(4)

Exceptions to discharge are to be narrowy construed in
favor of the debtor. Mller v. J.D. Abrans, Inc. (Inre Mller),
156 F.3d 598, 602 (5th Cir. 1998), cert. denied, 526 U S. 1016
(1999); Driggs v. Black (In re Black), 787 F.2d 503, 505 (10th
Cir. 1986).

Section 523(a)(4) of the Bankruptcy Code excepts from
di scharge any debt for fraud or defalcation while acting in a
fiduciary capacity, enbezzlenent, or |arceny.

“Acting in a fiduciary capacity” is limted in application
to technical or express trusts, not to trusts that may be
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i nposed because of the alleged act of wongdoing fromwhich the
under | ying indebtedness arose. See Barclays Am/Bus. Credit,
Inc. v. Long (Inre Long), 774 F.2d 875, 878-79 (8th Cir. 1985)
(for purposes of 8§ 523(a)(4) fraud or defalcation exception,
fiduciary capacity nust arise from express trust, not
constructive trust or mere contractual relationship).

Because there is no fiduciary capacity alleged here, the
plaintiffs rmust be proceeding on a theory of enbezzl ement or
| arceny, which by definition are nutually exclusive.

For purposes of 8§ 523(a)(4), both enbezzl ement and | arceny
are defined by reference to federal common | aw. Kansas Bankers
Sur. Co. v. Eggleston (In re Eggleston), 243 B.R 365, 378
(Bankr. WD. M. 2000).

“Enbezzl ement” is the fraudul ent appropriation of property
of another by a person to whom such property has been entrusted
or into whose hands it has lawfully conme. Belfry v. Cardozo (In
re Belfry), 862 F.2d 661, 662 (8th Cir. 1988). There are five
el enments of enbezzl enent, which nust be established by clear and
convi nci ng evi dence:

1. entrustment to the debtor or | awful possession in
t he debtor;

2. entrust nent or possession of “property”;

3. the property bel ongs to another;

4. the debtor appropriated the property for a
purpose other than that for which it was
entrusted to him

5. the debtor intended to defraud the creditor of
his or her property.

John P. Ludington, Annotation, Bankruptcy: What Constitutes
Enbezz| enent of Funds G ving Rise to Nondi schargeabl e Debt Under
11 U S.C.§ 523(A)(4), 99 A L.R Fed. 124, 130-32 (1990).

“Larceny” is the fraudul ent and wongful taking and carryi ng
away of the property of another with intent to convert the
property to the taker’s use w thout consent of the owner. Rech
v. Burgess (In re Burgess), 106 B.R 612, 622 (Bankr. D. Neb.
1989). "The essenti al difference between |arceny and
enbezzl ement is the manner in which property cones into the
possessi on of the person charged. Enbezzl enment involves a | awf ul
or authorized possession. In the case of |arceny, however, the
original taking and possession is unlawful." 1d.




The evi dence before the court in this case establishes that
M. Bacon lawfully possessed the noney refunded from the
flooring manufacturer. The anount of the refund from the
manuf acturer was significantly less that the anount the
plaintiffs had paid debtor for the job because he had done ot her
work in addition to installing the floor. The manufacturer
issued a refund or credit to the distributor from whom debt or
purchased the materials, and the distributor issued a refund of
$5,772.87 to the debtor. The refund ultimtely was set off
against M. Bacon's outstanding account balance wth the
distributor, with a check issued to M. Bacon for the remaining
$3,737.85 of the refund.

M. Bacon deposited the check in his business checking
account with the understanding that he was to fix the G eschens’
floor if certain conditions were nmet. He testified at his
deposition that he believed those conditions were not nmet, so he
did not replace the floor. He testified that he intended to
return the nmoney to the distributor, but instead used it for
personal and ot her business expenses.

Thi s debt cannot be rul ed nondi schar geabl e under § 523(a) (4)
because a key el ement has not been nmet. The evidence indicates
that the noney at issue belonged to the debtor. It was not
property of the G eschens, so the debtor could have commi tted
nei t her enbezzl ement nor | arceny.

The court has no evidence of the ternms of the warranty or
the clains procedure, nor does the court have evidence of the
terms of any contracts between the relevant participants in the
pr oj ect .

The court does have evidence that the manufacturer was
working with the plaintiffs through the distributor, and in turn
the debtor, to resolve the plaintiffs’ dissatisfaction with the
floor. There also is evidence, in the formof a Septenber 2000
letter fromthe manufacturer’s quality assurance adm ni strator
suggesting that if the plaintiffs had wanted a settl enent rather
than a replacenent, the manufacturer would have sent them a
check directly.

A  summarization of the facts, t hen, Is that the
manuf acturer, through the distributor, issued a refund to the
debtor. That sumwas i ntended to rei mburse himfor the materials
and services he would provide to repair or replace the floor.
Wt hout question, the plaintiffs are entitled to a new floor.
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However, absent evidence to the contrary, they are not entitled
to use the noney provided to the debtor.

The intention of everyone concerned with resolving the
plaintiffs’ flooring problemwas that M. Bacon would |lay a new
floor. The refund from the mnufacturer was intended to
conpensate him for the new materials, supplies, and other
expenses for the G eschens’ job, but nothing suggests that he
was required to use the specific funds received from the
manuf acturer. The situation is analogous to the Eighth Circuit
case of Belfry v. Cardozo (Inre Belfry), 862 F.2d 661 (8th Cir.
1988). In that case, the plaintiff entered into a witten
agreement with the debtor to restore a BMWVW car. The plaintiff
paid the debtor $19,500 to perform the necessary work. The
debt or spent the noney for other purposes and did not restore
the car as agreed. The appellate court noted that “[p]aynent of
a contract price in exchange for the recipient to undertake an
obligation of future performance transfers ownership of the
noney to the recipient. . . . One cannot enbezzle one’s own
property.” 862 F.2d at 662 (internal citations omtted).

The Eighth Circuit reversed the district court’s and
bankruptcy court’s finding that the plaintiff’s “understandi ng”
that the debtor would use the funds to restore the car neant he
had transferred the noney to the debtor in trust and therefore
created a nondi schargeabl e debt.

Rat her, the appellate court said, “[o]bligations sufficient
to support a claim of enmbezzlenment are ones which make the
debtor’s discretionary use of the paynment, prior to conplying
with the obligations, inproper.” 862 F.2d at 663. The court
observed:

In this case, there has been a paynment of
$19,500.00 by a plaintiff, and in return, a debtor
undertook an obligation to deliver a restored car.
This obligation could be fully perfornmed wthout
regard to how the debtor used the nmoney. He was not
required to segregate the funds or place themin an
escrow account prior to wusing them for t he
restoration. In short, the agreement permtted full
use of the noney by the debtor. In such a case, the
result is a dischargeable breach of contract.

| d. See also Werner v. Hofmann, 5 F.3d 1170 (8th Cir. 1993)
(per curiam (|l essee’ s nonconpliance with the specific terns of

-5-



cattle |l ease by failing to return correct nunber of cattle was
not nondi schargeabl e as enbezzl ement because agreenent did not
provi de for segregation or non-use of the | eased cattle).

Thus, it appears that the G eschens hold a breach of
contract claim against the debtor, which is dischargeable in
bankruptcy. Not hing before the court indicates that the debt at
issue constitutes enbezzlenment or Jlarceny to render it
nondi schar geabl e.

B. 11 U.S.C. § 727(a)(2)

Deni al of discharge is “a serious matter not to be taken
lightly by a court.” MDonough v. Erdman (In re Erdman), 96 B. R
978, 984 (Bankr. D.N.D. 1988). The provisions of § 727 are
strictly construed in the debtor’s favor, while remining
cogni zant that 8§ 727 exists to prevent a debtor’s abuse of the
Bankruptcy Code. Fox v. Schmt (In re Schmt), 71 B.R 587, 589-
90 (Bankr. D. Mnn. 1987). The objecting party nust prove each
el ement by a preponderance of the evidence. Korte v. Interna
Revenue Serv. (In re Korte), 262 B.R 464, 471 (B.A.P. 8th Cir.
2001).

Section 727(a)(2) of the Bankruptcy Code denies a debtor a
di scharge if he or she, with intent to hinder, delay, or defraud
a creditor, transferred, renoved, destroyed, nutilated, or
conceal ed property of the debtor or property of the estate.

To succeed on a 8§ 727(a)(2) claim the creditor nmnust
establish by a preponderance of the evidence that the debtor
commtted the act conpl ained of, resulting in transfer, renoval,
destruction or conceal nent of property belonging to the debtor
or the estate, within the statutory tinme period, with the intent
to hinder, delay or defraud a creditor or officer of the estate.
Kaler v. Craig (In re Craig), 195 B.R 443, 449 (Bankr. D.N.D.
1996) .

Asset concealnment is often found to exist “where the
interest of the debtor in property is not apparent but where
actual or beneficial enjoynment of that property continued.” 1d.
Conceal nent is also a continuing event, and conceal nent that
began outside the requisite tinme period is within the reach of
§ 727(a)(2) if it continues into the statutory tinme period with
the necessary intent. |d.

Here, the plaintiffs allege that debtor caused certain
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assets not to be listed, or their value to be understated, on
hi s bankruptcy schedul es.

Sone om ssions and variations in his listing of assets and
their values in his schedules were noted at the 8§ 341 neeting
with the U S. Trustee. Debtor suppl enented his schedul es for the
Chapter 7 trustee, who did not pursue any of the di screpanci es.
At  his deposition in December 2000, debtor adopted the

supplenmental list and its values as the correct record of his
assets. No other creditor, in particular the debtor’s |ending
institutions, have challenged the supplenental |ist of assets.

There is insufficient evidence before the court from which to
find the debtor concealed assets wth the intention of
defraudi ng creditors.

Mor eover, there is no evidence that debtor transferredtitle
to any assets while retaining a beneficial interest, or
otherwi se deliberately attenpted to shield his assets from
creditors.

C. 11 U.S.C. § 727(a)(4)

Section 727(a)(4) of the Bankruptcy Code denies a debtor a
di scharge if, in or in connection with the case, he or she
knowi ngly and fraudulently made a false oath or account;
presented or wused a false claim wthheld any recorded
information regarding his or her property or financial affairs;
or gave, offered, received, or attenpted to obtain noney,
property, or advantage, or a prom se of noney, property, or
advant age, for acting or forbearing to act.

Courts do not |ook kindly upon schem ng and di shonest
debtors. As the Bankruptcy Appell ate Panel of the Eighth Circuit
has stated:

Section 727(a)(4)(A) "provides a harsh penalty for
t he debtor who deliberately secretes information from
the court, the trustee, and other parties in interest
in his case." Cepelak v. Sears (In re Sears), 246 B.R
341, 347 (8th Cir. B.A P. 2000). That provision
provides in relevant part that a debtor is entitled to
a di scharge unless he "knowi ngly and fraudulently, in
or in connection with the case . . . nmade a false oath
or account." 11 U.S.C. 8 727(a)(4)(A) (1994). For such
a false oath or account to bar a discharge, the fal se
statenent nust be both material and made with intent.
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: Noting that the "threshold to nmateriality is
fairly low," this court recently articulated the
standard for materiality: "The subject matter of a
false oath is "material' and thus sufficient to bar
di scharge, if it bears a relationship to the
bankrupt's business transactions or estate, or
concerns the discovery of assets, business dealings,
or the existence and di sposition of his property.” In
re Sears, 246 B.R at 347 (quoting In re Chalik, 748
F.2d at 618). The question of a debtor's "know edge

and intent under 8§ 727(a)(4) is a matter of fact." Ln
re Sears, 246 B.R at 347 . . . . Intent "can be
est abl i shed by circunst anti al evi dence, " and

"statenments made with reckless indifference to the
truth are regarded as intentionally false.” Golden
Star Tire, Inc. v. Smith (Inre Snmth), 161 B.R 989,
992 (Bankr. E.D. Ark. 1993) (citing In re Sanders, 128
B.R 963, 964 (Bankr. WD. La. 1991)).

As 8 727(a)(4)(A) makes <clear, "[t]he Code
requires nothing less than a full and conplete
di scl osure of any and all apparent interests of any
kind."_Fokkena v. Tripp (In re Tripp), 224 B.R 95, 98
(Bankr. N.D. lowa 1998). . . . The debtor's "petition,
i ncludi ng schedul es and statenents, nust be accurate
and reliable, without the necessity of digging out and
conducti ng i ndependent exam nations to get the facts."
In re Sears, 246 B.R at 347 . . . . Statenents nade
in schedul es are signed under penalties of perjury and
have "the force and effect of oaths,” and testinony
elicited at the first meeting of creditors is given
under oath. Inre Smith, 161 B.R at 992 (citing Ln re
Sanders, 128 B.R 963 (Bankr. WD. La. 1991)).

Korte v. Internal Revenue Serv. (Iln re Korte), 262 B.R 464, 474
(B.A.P. 8h Cir. 2001) (some internal citations omtted).

In order to denpbnstrate that discharge should be denied
under 8 727(a)(4), the plaintiff nust prove by a preponderance
of the evidence:

(1) the debtor made a statenment under oat h;

(2) the statenent was fal se;

(3) the statenent related materially to the bankruptcy
case;

(4) the debtor knew the statenent was fal se; and

(5) the debtor made the statenment with fraudul ent intent.
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Johnson v. Baldridge (In re Baldridge), 256 B.R 284, 289
(Bankr. E.D. Ark. 2000) (citing Kaler v. Mlaren (ln re
McLaren), 236 B.R 882, 894 (Bankr. D.N.D. 1999) and Allied
Donmecqg Retailing USA v. Schultz (Inre Schultz), 2000 W. 575505,
*7 (Bankr. N.D. Chio Apr. 21, 2000)).

Fal se statenents as well as om ssions fromthe schedul es may
qualify as false oaths if they are nade knowi ngly and with
fraudulent intent. Baldridge, 256 B.R at 289. The om ssions
must relate to a material matter and may be material even if

they do not cause financial prejudice. 1d. An omssion is
material if it relates to the discovery of assets. The
materiality of an om ssion is not |essened by the fact that an
omtted asset is exenmpt or ot herwi se unavailable for
distribution to creditors. [d.

“While the intent required nust be actual intent as

di stinguished fromconstructive intent, it is well settled that
such intent may be established by circunstantial evidence with
inferences permtted to be made from the debtor's actions.”
Erdman, 96 B.R. at 985. The elenent of actual intent is
satisfied where a debtor nmakes statenments wth reckless
indifference to the truth, for such statenents are regarded as
intentionally false. MlLaren, 236 B.R at 895.

In this connection, the existence of mul tiple
fal sehoods, taken together with a failure on the part
of the debtor to correct all known inconsistencies,
onmi ssions, and msstatenents upon first anmendnent,
constitutes reckless indifference to the truth and

thus, the requisite intent to deceive. See, e.qg., |ln
re Beaubouef, 966 F.2d at 178; O dendorf v. Buckman,
173 B.R. 99, 105 (E.D. La. 1994). Moreover, the sane
may apply with equal force where the debtor, in the
first instance of filing a petition, Schedules, and
Statements of Financial Affairs, nmakes statenents
t herein, exceedi ng honest m st ake, which are
i nconsi stent and inconpatible with her own know edge
and i nformation.

ld.

Courts may deduce fraudulent intent fromall the facts and
circunstances of a case. Keeney v. Smith (In re Keeney), 227
F.3d 679, 686 (6th Cir. 2000). However, a debtor is entitled to
di scharge if false information is the result of m stake or
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i nadvertence. 1d. (citing Gillickson v. Brown (In re Brown),
108 F.3d 1290, 1294 (10th Cir. 1997)). An honest error or nere
i naccuracy i s not a proper basis for denial of discharge. Brown,
108 F.3d at 1295 (citing In _re Magnuson, 113 B.R 555, 559
(Bankr. D.N.D. 1989)).

Here, the plaintiffs allege that debtor’s bankruptcy
schedules contain inaccurate or false information. The
plaintiffs challenge debtor’s inconme and expenses, checking
account bal ance, val uation of personal property when conpared to
his valuation of it when using it as collateral for a | oan, pre-
petition paynments to creditors, and financial holdings he
al l egedly neglected to include in his bankruptcy schedul es.

The debt or mai ntains that he conpleted his schedules to the
best of his knowl edge and ability. He does allow, however, that
he may have unintentionally m sstated sone figures because he
was confused by “gross” and “net,” and “replacenent cost” and
“l'iqui dation val ue.”

The debtor denies that he undervalued his property for
bankruptcy purposes, and suggests that his bank may have
overval ued the property for |oan purposes. The bank holds a
security interest on virtually all of the debtor’s property and
has taken or will take possession of it, as debtor is unable to
conti nue paynents under his reaffirmtion agreenent.

The type of conduct which raises an i nference of fraudul ent
intent includes the foll owi ng exanpl e:

Bal dridge and his wife freely admt to various
financial schenes, including fraud on his federal
income tax returns and transferring virtually all of
his assets to his wife or his wife's corporation to
ensure that his creditors not reach his assets.

Second, although specific questions on the
bankruptcy schedule forms pronpted disclosure of his
bank accounts and other assets, he clains to have
forgotten each and every bank account he held or had
access to within a year. While a debtor may pl ausibly
forget one of many accounts whi ch may have been cl osed
in the year prior to a bankruptcy filing, Baldridge's
claimthat he forgot that he held any accounts is so
clearly false that the Court can infer a fraudul ent
i ntent.

In addition to the absurdity of forgetting all
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bank accounts, there are sinply too many om ssi ons of
mat er i al matters for the Court to accept the
Bal dri dge[s'] assertion that they were "inadvertent."
Not only does Baldridge fail to disclose his true
income, he fails to disclose each and every asset or
transfer of asset of any val ue.

Finally, the debtor's deneanor at trial . . . [i5s]
indicative of the debtor's notives behind secreting
his property fromthe reach of all his creditors, not
merely the IRS. While it is true that the immedi ate
t hreat of seizure of property by the I RS may have been
an inpetus for some of the transactions, he clearly
intended that no creditors . . . should be able to
reach his assets. Therefore, with fraudul ent intent,
he omtted information that would have revealed his
assets and financial transactions.

Bal dri dge, 256 B.R at 291.

The indicia of intent raised by the plaintiffs here sinply
do not rise to the level of fraudulent intent sufficient to
preclude discharge. The record nerely suggests that certain
equi pnent — which is now owned by the |Iender — may have been
under val ued on the bankruptcy schedules. It also suggests that
the alleged discrepancies in various bank account bal ances,
t horoughly reviewed by the plaintiffs, have legitimte
expl anati ons, particularly as debtor was experiencing business
difficulties on all fronts in the nonths precedi ng bankruptcy
and was attenpting to maintain a viable business enterprise.

The record does not suggest that debtor was hiding assets,
materially misstating his financial condition, or manipulating
t he bankruptcy process. It appears that discrepancies in the
schedul es are attri butable to reasonable errors or inaccuracies.
The el enents of denial of discharge under 8§ 727(a)(4) have not
been net.

D. 11 U.S.C. § 727(a)(5)

Section 727(a)(5) of the Bankruptcy Code denies a debtor a
di scharge if he or she has failed to explain satisfactorily any
| oss of assets or deficiency of assets to neet his or her
liabilities. Section 727(a)(5) does not contain an intent
element as part of its proof. First St. Bank of Newport v.
Beshears (In re Beshears), 196 B.R 468, 473 (Bankr. E.D. Ark.
1996) .
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Under section 727(a)(5), when the plaintiff denonstrates a
| oss of assets, the burden of proof shifts to the debtor to
explain the loss. United States v. Hartman (In re Hartman), 181
B.R 410, 413 (Bankr. WD. M. 1995). |If the debtor's
expl anation is too vague, indefinite, or unsatisfactory then the
debtor is not entitled to a discharge. 1d. Mreover, the debtor
must "explain his | osses or deficiencies in such a manner as to
convince the court of good faith and businesslike conduct."”
Mam National Bank v. Hacker (In re Hacker), 90 B.R 994, 996
(Bankr. WD. M. 1987) (quoting 1A Collier on Bankruptcy Y 14.59
at 1436 (1l4th ed. 1976)). The explanation should be sufficient
so the court does not have to specul ate as to what happened to
the assets or speculate as to the veracity of the expl anation.
Beshears, 196 B.R at 473 (citing Bay State MIlling Co. V.
Martin (In re Martin), 145 B.R 933 (Bankr. N.D. I1Il. 1992),
appeal dism ssed, 151 B.R 154 (N.D. 111. 1993)).

An expl anati on based on the debtor’s estimate, w th nothing
offered in the way of verification or affirmation by means of
books, records, or otherwi se is unsatisfactory. Hartnman, 181
B.R at 413 (citing Hacker, 90 B.R at 997). Any | oss of assets
is sufficient to deny a discharge if the explanation for such

loss is unsatisfactory. 1d. The intention of the debtor is
irrelevant, as is the credibility of the debtor, if the
expl anation is unsupported by sufficient docunentation. 1d.

(citing Hacker, 90 B.R at 1001-02).

Here, the plaintiffs express concern about the debtor’s
significant decrease in inconme in 2000. The debtor’s response
i ndi cates the decrease resulted at |l east in part froma decrease
in collections for work perfornmed due to disputes about the
quality of the work. The evidence indicates that a nunber of his
customers wi thhel d paynent pending satisfaction of their clains
regardi ng workmanshi p, so debtor’s explanation regarding this
i ssue i s reasonabl e.

The plaintiffs also challenge the all eged dimnution inthe
val ue of debtor’s estate in the year between obtaining a bank
loan in July 1999 and filing bankruptcy in July 2000. The
plaintiffs point in particular to assets valued by the debtor at
$33,000 in July 1999 to obtain a $21,000 |oan. Schedule D
attached to debtor’s bankruptcy petition values the sane
collateral at $4,500. After the 8§ 341 neeting, the debtor
revised his valuation of that <collateral to $8,550. He
testified in his deposition that he does not recall ever
conpleting a financial statenent for the bank, and he attri butes
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the bank’s apparent willingness to loan him nore than the
coll ateral value to the bank’s desire to help him continue in
busi ness.

These expl anati ons by the debtor are vague and general and
do not fully explain the wvaluation disparity. A simlar
situation presented itself in the Beshears case:

In this instance, the debtors failed to satisfactorily
explain a dimnution of net worth in excess of
$330, 000 over a ten nonth period of tine. . . . Prior
financial statenments of the debtors were submtted at
[trial] which reflected high val ues of farm equi pnent,
autonobil es and personal property. However, these
values are not reflected on the petition. Rather,
there is a marked decrease in net worth. For exanpl e,
the financial statenment that Beshears asserts is
accurate states a value for farm equipnment of
$615, 000, the petition reflects only $396, 500 of such
equi pment, the testinony at the section 341(a) neeting
i ndi cates a val ue of $160, 000. The financi al statenment
reflects autonobiles worth $70, 000, the petition, only
$39, 800. The financial statement reflects personalty
with a value of $150,000, the petition, only $23, 475.
Al t hough the bank had a lien on many of the itens of
equi pnment, the location of many of those itens has
never been reveal ed.

Debtors gave no credible explanation as to the
| oss of their net wor t h. | ndeed, Beshears'
expl anations highlight his villainy: sone portion of
the dimnution is due to bribery and fraud. For
exanpl e, Beshears asserts that the dimnution of his
assets is due, in part, to the $100,000 he paid to the
head of the | ocal drug task force as a bribe. He al so
asserts the figures on the statenents were overstated
at the suggestion of a bank officer. The Court does
not believe debtor's testinony that the bank placed
overval ued figures on the assets in order to lend him
noney. Beshears essentially advises the Court that his
dimnution in assets is due to crimnal activity and
making false statenents to obtain |oans. Although
these statenments assist the Court in assigning the
value to which Beshears' testinony is entitled, they
do not assist either debtor in the defense of this
obj ection to di scharge.

Even were the Court to accept Beshears'
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statenments, they do not adequately explain the | oss of
assets. Vague statements that the equipment was
overval ued on the financial statenents is insufficient
to sustain the debtors' burden. The expl anations were
unsubst anti at ed, uncorroborated and undocunent ed.

Beshears, 196 B.R at 473

I n the present case, while sonme dimnishment in value is to
be expected due to the passage of time and the reduction in
inventory in light of the downturn in debtor’s business, there
i's no substantiated, corroborated, or docunented expl anation of
the drastic devaluation of debtor’s assets. Despite being made
aware of concerns about this issue by a creditor’s attorney at
the 8341 neeting, and again by the plaintiffs’ attorney during
t he pendency of this case, the debtor has been unable to offer
any reasonable explanation for the difference. This |ack of
information could lead to an i nference that M. Bacon has either
overstated the value of the assets to secure a |loan or
understated the value of the assets to protect them from his
creditors. Debtor’s suggestion that the bank overstated the
value of his assets to help him out is not credible and is
unsupported by any other evidence.

Unli ke the sections of 8§ 727(a) addressed above, denial of
di scharge under 8 727(a)(5) does not require evidence of intent;
it merely requires proof of |oss of assets with no reasonable
expl anation. Debtor’s failure to explain the dimnution of the
val ue of his personal property in the twelve nonths between
using the property as collateral to obtain a bank |oan and
filing bankruptcy warrants a finding that his debts shoul d not
be di scharged.

I V. Concl usi on

Di scharge of the debtor’s debts is denied pursuant to 11
U S C 8§ 727(a)(5).

Separate order will be entered.
DATED: Novenmber 20, 2001
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Ti mot hy J. Mahoney

-14-



Chi ef Judge
Copi es faxed by the Court to:
TimBrouillette, Atty. for Debtor, 308/ 532-6200
Janmes Nisley, Atty. for Plaintiff (129)

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this nmenmorandum to all other
parties not |listed above if required by rule or statute.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF )
)

ROGER KENT BACON, ) CASE NO. BKO0O0-81615
)

Debt or . ) A00- 8065
)
TI M & TANYA G ESCHEN, )

) CH 7

Plaintiffs, )
VS. )
)
ROGER BACON, )
)
Def endant . )
ORDER

I T IS ORDERED that a discharge of the debtor’s debts is
deni ed pursuant to 11 U.S.C. §8 523(a)(5). See Menorandumentered
this date.

DATED: Novenber 20, 2001

BY THE COURT:

/[s/Tinpthy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
TimBrouillette, Atty. for Debtor, 308/ 532-6200
Janmes Nisley, Atty. for Plaintiff (129)

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not |listed above if required by rule or statute.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

ROGER KENT BACON, CASE NO. BKOO-81615

)
)
)
)
Debt or . ) AO00- 8065
)
TIM & TANYA G ESCHEN, )
) CH. 7
Plaintiffs, )
VS. )
)
ROGER BACON, )
)
Def endant . )

ORDER NUNC PRO TUNC

I T IS ORDERED that a discharge of the debtor’s debts is
deni ed pursuant to 11 U. S.C. § 727(a)(5). See Menorandumentered
November 20, 2001.

DATED: Novenber 21, 2001

BY THE COURT:

/[s/Tinpthy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
TimBrouillette, Atty. for Debtor, 308/ 532-6200
Janmes Nisley, Atty. for Plaintiff (129)

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not |listed above if required by rule or statute.



