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MEMORAN DUM OPINI ON 

On Novembe r 19, 198 7, an ev identi ary hear i ng was hed on 
Thomas M. Lett ' s c omplaint. J ame s Mi ller a nd Patrick Gr ewe o f 
Gunderson, Ab r a ham s o n & Grewe, Oma ha, Nebr a ska, a ppeared on behal f 
of Mr. Lo tt; Da vid Begley o f Ke nnedy , Holland, Del a cy & Svoboda, 
Oma ha , Nebrask a , appeared on behalf o f F i r sTier Bank, f/k/a/ Omaha 
Na tional Bank; Ka thleen Smi t h of Sc hmid, Mooney & Fred erick , P.C., 
Omaha, Nebra s ka, a ppeare d o n beha lf of the Chapt er 11 trustee. 
Deposit ion t es timony, wi t nesse s and e xhibits were received into 
evidence. The Cou r t f ound, a nd a l l parties agreed, that the Court 
could e nter f ina l j udgmen t. 11 U.S . C. § 157(b). This Memorandum 
Op i ni o n const itutes findings of fact a nd conclusions of law 
required by B.R. 70 52 and Fed. R. Civ. P. 52. 

Sta t e men t of Fa cts 

Thomas M. Lot t , a lthoug h o r i ginal ly f rom Nebraska , at all 
t imes r elevant t o t his act ion r esided in Co n nect i cut a nd was 
employe d in Ne w York . 

In t he fal l of 1 98 4, Mr . Lot t , with the advice of a Lincoln 
accountant, dec i ded t o inves t in a hog -feeding operation as a~ 
i nve s tmen t vehi c l e f o r t ax shel te r pu rposes. The Lincoln 
a ccoun tan t suggest e d McKa y En t er pr· ses ( "McKay") as the f e eder a nd 
Oma ha Na t ional Bank, now Fi rsT ier Bank, ( "Ba nk" ) as the lender. 
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Mr. Lo tt t est ified tha t he had a telephone conver s ation with 
Bank of f i c ial, Stephen Ha tz , to discus s such a n investment. 
Accordi ng to Mr . Let t , Mr. Hatz told Mr. Lett tha t McKa y was a 
rep~table fe ede r and that Bank financ ed McKay's operat ions. 

Ban k had extended credit to Mc Kay a nd as collateral for its 
operat i ng l oans t o McKay, Bank held perf ected security inte r ests 
in, in t er a l i a, a ll McKay's pigs , p r e s ent ly own e d or here after 
a c quired. Bank had be en f inanc ing McKay for more tha n one year 
before Mr. Lo t t became i nvol ed . Bank a l so f inanced othe r 
" ow e r s" who , like Mr . Lo t t , had hog s feeding at McKay' s. 

Ba nk a greed to e xtend a l ine o f credi t to Mr. Lot t to pay f or 
t h e purchase, f eeding and c are of t he hogs . The hogs would become 
col la t e r al for Mr. Lett ' s l oan. Lo tt testi f ied tha t he told Mr. 
Hatz tha t he lived o u t o f state a nd c o u l d not pe rsonally mon itor 
t he ope ration a nd tha t he would rely on Ban k to monitor hi s 
co l la eral as we l l a s ma ke the necessary monetary trans f e rs to 
McKa y Enterprise s for the p urcha se , feed and care o f the hogs. 

On Octobe r 12, Mr. Lot t entered i n t o a n a g reement with McKay . 
The a gre e ment p r o v i ded that McKa y wou l d provide f eed a nd care f or 
2~4 00 hog s purchased b y Mr. Lott and t hat Mr. Lot t wo uld recei ve 
semi-mont hly bills from Mc Kay. The agreement did not a ddre ss how 
sale proceeds would be collected and disbur sed . 

On November 1 4 , 198 4, Mc Kay notif i ed Mr . Lo tt of the pu r chase 
of 2, 35 5 feeder pigs. Bil lings f or t he purchase of the se pigs 
we r e submi t ted t o Lott. Th e pigs were l oca ted in two separa te 
f eeding lots , Mu l len and J uniata, Nebraska. 

On December 6, 1984, Mr . Let t ' s checking account at Bank was 
cha rged for the pig purchase . Throughout the period r e l e vant t o 
this a ction, Mc Ka y submitte d regula r bi l ls t o Mr. Lott f or care 
and fee d ing of t he pigs. To pay the b il l s, either Mr . Lot t or 
Mc Ka y would call Bank and reque st a draw o n Mr. Le t t 's line o f 
credit. Ban k would t ransfer the a mount d ue f r om Lott 's account in 
Bank t o McKay's account in Bank . Except for one occasion, Mr. 
Lott ma de no pa yments direct ly to McKay . Bank hand led all t he 
transactions. No e vidence was presente d of money t ransfers from 
McKa y's account t o Mr. Lo tt's. 

In l ate J a nuary, 1985, Ba nk phy s ical l y inspecte d Lo t t's 
collat eral and prov ide d Mr . Lott wi th a copy of Bank's he ad c oun t. 
This i nspection r eported a head count o f 2, 278 pigs belonging to 
Mr. Lott--77 less t han Mr. Lett purchased in November. Mr. Lott 
did not challe nge this coun t . 

In February , 1 985, Mr. Lott sold 1,53 2 hog s on t he Futur es 
Marke t , a nd t he proc e e d s wer e paid di r ectly to Mr . Lett . Assuming 
t he Bank inspe ction to be c orrect, 7 46 hogs remained to be s o ld. 
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---------

Mr. Lott understood t hat these 746 hog s would be sold by 
Mc Kay in late Febr uary or March . Mr. Lo tt testifi ed t hat he 
cal led Bank on s evera l occasions du r i ng the month of Marc h 
informing Mr . Hatz t hat he ant i cipated that McKay would deposi t 
proceeds from the sal e of the r emainder o f Mr. Lett ' s hogs i n 
McKay ' s account in Bank and ask i ng Mr. Hatz whethe r t hose proceeds 
had been deposi t e d so that a transfer could be arranged from 
McKay's a ccount to Mr. Lett's. At no t ime throughout th is period 
did Bank q ues t ion ei t he r Mr. Lott ' s ownership righ t s or the number 
of hogs Mr . Lott c l a i med he owned. 

Deposit ion t e stimony wi th accompanying exhibi ts from: 

Alys Lafler , Computer Operator fo r Mc Kay for the pe r iod 
releva n t to this a ction; Mary Alice Hodg son , Boo kkee pe r/Secre t ary 
for Bowles Livesto c k Commission Company in Omaha; Conni e J . Busse, 
Secretar y/Bookke eper o f Midwes t Li vestock Commission Company , 
Sioux Ci ty, I owa; and Dan McKay, Preside n t o f McKay Ente r pri s e s; 
indicates t hat McKay sold Mr . Let t ' s a nd other owners' hogs at two 
l o catio ns dur ing lat e Feb r uary a nd March of 1 98 5 , Bowl e s Livestock 
Commission Company in Oma ha and Midwest Livestock Commi ssion 
Company in Sioux Ci ty , I owa . Th e proceeds from the sa les a t t hese 
two loc a t i ons were deposited in McKay's account at Ba n k, and 
McKay 's account at First National Bank o f Si dney . Deposi t ion 
t e s t imony o f Dan McKay indicat ed t ha t hogs wer e comi ngl e d when 
s h i ppe d for s a le a nd p roc e e ds we r e al located t o owners o n the 
basis o f number o f a nimals sold. 

Bank officer, St e phe n Hatz, testif ied t hat he had not 
r ecommended Mc Kay En terprise s to Mr. Lot t. He s t ated that, 
because a different bank offi c er, La r r y He l l i ng , hand l e d McKay ' s 
l oan , he had no knowl edge t hat Mc Kay was x perie ncing f inancial 
diffi c u l ties unt i l i mmediate l y p r e ced ing McKa y's ba nkrup t cy 
pet i tion in late Ma r ch, 1 985. As soo n a s he did know, however, he 
notified Mr. Lott. Further, Mr. Lot t had not telephoned him 
regard ing t he whereabout s o f t he pro ceeds from the sa le o f Mr. 
Lett ' s hogs unti l afte r the ba nkrupc y fi l ing. He al s o tes t ified 
t ha t Mc Kay ' s a ccount a t Bank was used by Mc Kay for ~eneral 
bus iness purposes. In o t he r words, the account was not solely the 
repos i t o ry for hog sale proceeds. 

Bank official Larry Helling, McKay's l oan officer, testified 
t ha t he, a l so, was unawar e o f McKa y's situa t ion until a few days 
be fore McKay fi l ed i ts Chapter 11 peti tion . As soo n as Bank knew, 
Bank o fficers r epossessed a ll of the hogs i t found in Mc Kay's 
feedlots . When Bank repossessed t he hogs it f ound f ar less t han 
the number McKay had represented t o Bank on the borrowing base 
cert i ficates . 1 Ba nk a l so set of f approximately $67,00 0 of McKay 's 

1McKay wa s r equi r e d to ma i nta in col lat eral equal to a certain 
percentage of i ts ope r ating loan. On a r egular basi s McKay 
provided t o Bank r eports - - borrowi ng base certificates--of its 
collateral and its estimated value . 
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f und s he l d in McKa y 's chec k i ng ac c oun t a t Bank aga i nst a portion 
of Mc Kay ' s o utsta nding ope r ating l oan. 

Bank 's d i rector of s e cu r ity , Marc us Fo r d , t e s t i fi ed t hat, 
a ft er r e v i ewing Mc Ka y ' s r e c o rd s , he be l ieved t ha t McKa y may ha ve 
doub l e p l e d g e d i t s a s s e t s . 

On Ma rch 30 , 1 985 , Mc Kay fil ed for Chapter 11 r e l i e f . 
Tr ustee has pos s es s i o n of the f unds wh ich Mr. Lo t t alleges were 
his s a l e p r oceeds d e pos i t e d to First National Bank of Sidney . 

Analysis 

Mr . Lo t t br ings t h is ac t i on against Ba nk and Tru s t ee f or 
Mc Kay to recove r t he proceed s f rom t he sale of 743 of h i s hogs. 
Hi s c omplai n t s tate s t h ree s e pa r a t e caus es of act i o n: 

1. A c onstruc t i ve trus t in t he a moun t o f $8,356.20 be 
i mposed u pon mo n i e s held b y Trus tee which moni es a re proc eeds o f 
s a le of Mr. Lott 's hog s and t hus pr o perty o f Mr . Lott; 

2 . Wr o ngful s e t -o f f by Bank in the amount of $5 0 ,574 . 20; 

3 . Brea c h o f fi d uciary duty by Bank causi ng Mr. Lott 
$6 0 , 84 1 . 66 in d a ma ge s . 

Ba nk c ontends tha t Mr . Lot t c anno t prove ownershi p of any 
spec ifi c hog s . Bank submi ts t hat McKay moved the pigs fr om pen to 
pen i n a d e i be r a te a t tempt t o misrepresent t he number o f p i gs and 
t o whom the y be longed. 

Thus , Bank a rgue s, Lot t ' s hogs were Mc Kay's hogs a nd were 
a l rea dy e n c umbered wi t h Bank s perfec ted secu r i ty i ntere st . Bank 
a l so c l aims t hat e ven if the proc e eds tha t Bank s e t of f were from 
the s a l e of Mr. Let t 's hogs, Mr . Lott c annot t r ace tho s e proceeds 
t o McKay's a c coun t at Ba nk . Fur the r, Bank mainta i ns t hat no 
f i duc ia r y du t y exi s tej between Ba nk and Mr . Lo t t . 

Trust ee al so c l aims tha t no fi duciary relationsh i p existed 
be t wee n Trus t e e and Mr. Lot t and tha t the mon ies held by Tr ustee 
c a nnot be i den t i f i ed as proc eeds o f Mr. Lot t' s hog sale . Thus, 
the Co u r t canno t i mpose a cons t r uctive t rus t on those monies . 

Aft e r revi e wi ng t he t e s t i mony a nd evidence, t he Cour t find s 
that : 

1. Mr . Lot t was t he purchase r of 2, 3 55 hogs which were 
ul tima t ely s o l d i n t he Fu tu r es Market , by Mi dwest Li vestoc k 
Commi s sion Co. a nd b y Bowl e s Livestock Comm i ssion Co. ; 



- 5-

2. Ban k ac k nowledged and r ecogn i zed Lott's owner s hi p and 
ver i fi ed the number o f hog s owned by Lott in i ts J anua r y, 1985, 
inspect i on ; 

3. The ~roceeds from the sale of Mr. Lott' s hog s ca n be 
traced to the Mc Ka y a ccount in Bank and in the McKa y a ccount First 
National Bank of S idney; 

4. Mr . Lot t rel ied o n Bank's rep r esentation of McKay as a 
reputabl e feeder and re li ed on Bank t o mon itor hi s collateral ; 

5. Mr. Lott gav e not ice to Ban k p ri or to Mc Ka y 's Chapter 11 
f il i ng o f h is ownership cl a 'm to t h e sale proceeds i n McKay's 
a c cou n t at Bank; 

6 . Mr . Lo t t d i d not rely on Fi r s t Na t i ona l Bank of S i d n e y 
fo r a ny s ervice, n o r did Mr. Lott gi ve Fi r s t Nat i ona l Bank of 
Sidney not i ce of his c l a im on any proceeds fr om t he s ale of hi s 
hogs. 

Bas e d o n these f i nd'ng s, t he Court will determine: 

1) Whe the r Mr . Lott ' s notice t o Bank of Mr . Got t' s claim to 
mon ies in McKa y 's acc oun t in Bank i s s u ffici e nt fo r Court to 
i nva lidate t he set-off? 

2 ) Whet her Mr . Let t ' s rel iance on Bank was sufficie n t to create a 
fidu c iary relationship between Ba n k and Mr. Lo tt ? 

3) If a fi duci a ry relat ionsh ip ex i s ted , whe t h e r Bank's act i ons 
c onstitute a breach of the r e l ati o ns h ip ? 

4 ) Whethe r a constructive t rust in f avo r of Mr . Lot t shou l d be 
impos ed on t h e fund s he l d by tr s t ee? 

5 ) If the Cou r t f inds un l awful set-of f , whethe r Mr. Lott may 
recove r pre j ud gmen t i n tere st ? 

I . 

Bank's se t -of f occurre d p r ior to McKay's bankruptcy fi l ing, 
a n d the set - of f has not bee n c hal l enged b y the t rustee . Th us , 
s t ate l aw rathe r than f e de ra l bankruptcy l aw must be examined to 
dete r mi ne t h e val id i ty o f Mr. Lott's c laim of wro ngful set-off. 

Under Neb ra ska l aw , if a b a nk has eith e r actual know l e dge or 
knowledge of c irc umsta nces to p r ovoke inqu iry tha t monies 
deposited i n the accoun t of one o f bank's deposi tors belong to a 
thi rd p e r son , bank is d e nied t he right of s et-of f . Union Stock 
Yard s National Bank v . Moore , 7 9 F . 705 ( 8th Ci r . 1897); Al l en 
Dud l ey & Co. v . F i rs t Nationa l Bank of Omaha, 1 22 N b. 443, __ _ 
N.W. ___ (19 32 ) ; Globe Savi ngs Bank v. Nat i onal Ba nk of Commerce, 
64 Neb. 413, 89 N.W. 10 30 ( 1 9 0 2) . 
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The Court bel i ev s t hat t he evidenc e i s s u ffic ient t o support 
1r . Lot t' s cla im t hat Bank kne w or should have known tha t Mr . Lett 
claim d moni es deposi ted in Mc Kay 's account at Bank . Cons equently 
Bank could not, pur suan t to Nebra ska l aw, set o f f f unds belonging 
to Mr . Lo t t. 

To determi ne whether the monies t aken by Bank were proceeds 
belong i ng to Mr . Lott r e qui res e xaminat i o n of Nebraska courts' 
method o f traci ng f und s a nd the effect of wi t hdrawals and 
subse q ue nt addit i ons u pon t hose funds . "'As t o situa tions cove r e d 
by Nebr a ska decis i ons, t he estatement [of Trusts] sta t es the law 
of Ne bras ka with only a few e xceptions.'" Pr eface to Ne braska 
Annotati ons t o the Resta t e ment ( Second) of Trusts (197 1 ) (q o ting 
Dean Foster ). Al t ho ugh McKay's ba nk account was no t a trust 
a c count, Mr . Le tt's not i ce to Bank o f his owne rship c l a i m t o 
mon i e s i n t he a c coun t is suff icien t to ca t egorize the proceed s as 
"trus t " funds. Thus , t he Res t atemen t (Second) of Tr usts provides 
the a ppropr i ate gu i dance. 

Sect i on 202 o f the Restate ent ( Second) o f Trusts e n t it led 
" Fo l l owi ng Trust Prope r ty i nto Its Product" is relevant +- o the 
instant fa c t s. Th e Nebraska Annotations are i n general accord 
with Se ct i o n 202. rd. at 101 . See a l so City of Lincoln v. 
Mor riso n, 64 Neb. 822 , 90 N.W. 905 (1902). Comment j of Section 
2 02 reads : 

j. Eff ect of withdrawals a nd subsequent 
addi t ions. Where the trustee deposits i a 
sing le account i n a bank trust fund s and h i s 
ind iv idua l funds , and ma kes withd rawa l s f rom 
t he depos it and dissipa t es t he money so 
wi thdrawn, and subsequen t ly makes a dditiona l 
deposits of h is i nd ividua l f und s i n t he 
accou n t , the beneficiary c annot ordinarily 
enf orce an equita ble lien upon the deposit for 
a s um greater t han the lowest interme diate 
ba l ance o f t he deposit. If the amount o n 
depos i t at a ll times a fter t he d epo sit of the 
trust f unds equa l led or exceeded the a mount of 
the t r st funds depos ited, the benefic i ary is 
entitled to a lien upon the depos i t for the 
ful l amou n t of the trust funds deposited in 
the account . If a f ter the deposit o f trust 
f und s in t he a ccount the depos i t wa s wholly 
e xha u s ted by withdr awa ls before subsequent 
depos its of t he trus t ee 's ind ivid ua l f unds 
we r e made, t he benefic i ary ' s lien upon the 
deposi t is ext i nguished, , a nd if he i s una b l e 
to t race t he money withdrawn , he is relegated 
to a me r e personal c laim aga i nst t he trus t ee, 
and is e nti tled t o no priority over other 
creditors o f the trus t ee. 
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Res tatement (Se c o nd) of Trusts§ 202 Comment j (195 9) ( e mphasis 
add e d). 

Ba nk's se t- o ff of a pprox imately $6 7,000 occurr ed on March 28 , 
1 985. Proceeds from the sale of Mr . Lot t's hogs were de pos ited i n 
McKay ' s a ccount at Ba nk on si x differen t oc c as i on s in March , the 
la st deposit occurr ing on March 18, 1985. Fo llowing t h is l ast 
deposi t of p r oceeds and prior to Bank's set - off, McKay 's bank 
statement re fl ect s add i t ional de posi ts to the accoun t a nd 
add itional wi thdrawa l s f rom t he a ccount. 

The lowe st balanc e in McKay's accoun t f ollowing the deposits 
of all o f the hog proceeds c laime d by Mr. Lott and before Bank's 
set -of f took p l ac e was $1,89 0 . 33 on Ma rch 2 5, 1985. App ying the 
interme d iate ba l a nce rule set fo rth in Secti on 202 of th e 
Restateme nt (Se c ond) o f Tru sts, the Cour t find s that $1 ,8 90 .33 wa s 
wrong ully set off by Bank . 

II a nd III. 

Aga in , whethe r a fi d uci ary relation s hip e xisted betwee n Mr . 
Lott and Bank, and if i t di d e xist , whethe r Ba n k bre ached t h i s 
re la tionshi p is a function of state l aw. Neb r as ka e ci sio nal law 
appears to e qua te breach of a fiduc i ary relati ons h ip with 
cons t r u c tive frau d in equity. See, e.g., Cunni ngham v. Quinlan, 
178 Neb . 68 7, 13 4 N.W.2d 822 (1 965). To sus ta i n an action for 
fa lse representat ion or fr aud, Nebraska l aw require s proof that a 
false represe n t a t i on was made . Ni e lsen v. Adams, 223 Neb. 26 2, 
38 8 N.W.2d 8 40 (1 98 6); Hah n & Hupf Co n s tr., Inc., v. Hig hland 
Height s , 22 2 Neb. 189, 38 2 N.W. 2d 6 07 ( 1986). Mr. Lot t points to 
no Nebraska c a s e wh ich deal s wi th the impos ition o f a fi duciary 
re l a tionship between a bank and a c ustome r-obligor . 

Bu t the l a w appea rs well set tled in other j ur i s dic t ions that 
something more than a l e nder - bor r owe r r e lat ionship is required 
befo r e a f iduc i ary du ty can e xist. Kur th v . VanHo rn , 380 N.W.2d 
6 93 (Iowa 1 986); 70 A. L .R. Jd 1 344 (19 76 ). That s omething more 
appears to be proof of a bank- c ustomer relationship ex tend ing 
beyond a conventional bank-de pos'tor re la t i onship. Bank must know 
o r have reason to know tha t cus tomer-depo s itor is relying on it 
f or a dvice. If tha t r eliance i s proven, a f iduciary d uty to 
disc los e is i mposed upo n Ba nk.· Id. This d uty to disc lose is 
compa t i ble wi th Nebras ka law i n nonbank-customer ca se s where the 
court s r equ ire proof of mi srepre senta tion. 

The e vidence shows that Mr. Lot t re li ed on Bank f o r its 
counsel and as surance of McKa y' s compe t e ce , bu t no evidence of 
any de c epti on, misrepresentat i on or nondi sclo su re by Bank has be en 
presented . Cer tai nl y in la t e March, 1985 , McKay exh ibited 
f i nanci a l dif fic ul ties; howeve r, in t he fal l of 1984 no one--Bank , 
Mr . Lott or t he acc o untant a dvi sing Mr. Lot t - -knew or had reason 
to be lieve tha t McKay would fil e for bankruptcy in March , 1985. 



-
-8-

Al l be li eved McK ay t o be a r e putable feeder operat i on. In other 
word s, no ma t er i a l f ac ts re leva nt to Mr . Lott' s investment did 
Bank misrepres e nt or fa il to d i sclose . 

Mr . Lot t stated that he r elied on Bank to monitor hi s 
collatera l. Bank d id inspect and count t he hog s i J anuary , 198 5, 
and Mr. Lo tt was adv ised o f the result . However , no e vi d enc e was 
produced at t h e heari ng tha t Bank had greed to collec t t he 
proceeds f r om t he s a l e o f Mr . Lo tt's hogs. I n fact, the pro ceeds 
from the first s a l e of the majority of Mr. Lot t 's hogs wer e paid 
directl y t o Mr. Lot t. The Ban k p l a yed no part i n that 
trans a c tion . 

Mr. Lo t t t esti fi ed t hat he calle d Bank o s evera l occa s ions 
in Ma rch , 19 85 , to inquire whether t he pro ceeds from th e sale of 
h is rema in i ng hog s ha d been depos ited in McKay' s account. From 
the number o f withdrawal s and deposits in t hat account du r i ng 
March of 1 985, a nd without the benefit of t he depos ' tions and 
other ev i dence bef o re the Court , the Court doub t s that Bank could 
spec i f ica lly identify any i nd i vidual depos i t as proceeds f r om a 
particu la r s ale. Nor does the our t find from t he evidenc e a duty 
i mpo sed o n Bank, express or i mplied, to moni t or deposi t s i nto 
Mc Kay' s bank a c c o un t or to transfer monies from McKa y 's account 
into Mr. Lott's account. Ba n k noti f ied Mr. Lott when it became 
awa re of McKay ' s f i na nci a l di ff i culties. This informa t ion was no t 
withhe l d . 

T .erefo re, a thoug h Mr. Lo t t sets forth s uff icien t facts to 
suppor t the e x is t ence of a f iduciary relationship between Bank and 
himself, t he Cour t find s no f a i lure to disc l ose nor mi srepre­
s e n ta t i on b y Ban . Further, t he Court finds Bank had no du ty to 
mon i tor McKay's bank a ccount for Mr. Lett's benefit. To a void 
this r esul t, Mr . Lott ' s cont ract wi t h McKay should have provided 
fo r h i s ho g s a le pr oceed s t o be segregated f rom McKay's general 
bus ines s a ccount. 

IV. 

The Cour t finds accurate trustee's l egal argume n ts out l ining 
the element s requ i red befor e i mposition of a con s tructive trust. 
" 1) a wrongful ac t ; (2 ) s pec ific property acquired by the 
wrongdoer wh i ch i s traceab l e to t he wrongful behavior; and (3) an 
equitable r eason wh y t he party holding the property shou l d not be 
allowed t o keep i t." I n r e I ndepe ndent Clearing Hou se Co., 41 
Bankr . 985, 1000 (Bankr . D. Utah 1984 ) ( c i tations omit ted). 

In Rupper t v. Brea ul t, 22 2 Ne b. 432, 384 N.W.2d 284 ( 1986), 
the Cour t r e quired a fi nd i ng o f f r aud or overreaching t o satisfy 
th "wrongf u l ac t " element . In the i nstant case t he r e i s no 
e v idence that the t r uste e a cquired the f unds through a f raudul e nt 
or impro per a c t. Thus the Cour t f inds no wro ng f ul act by t rustee . 
Be caus e the Court f inds no wr ong ful act by trustee , t he Court wi l l 
not addres s th e r ema i n i ng two e l e men ts required for i mpo s i t'on of 
a construct ive trust. 
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The Court s usta ins trustee's o bj ect i o n to t he impo s ition of a 
c on s tr u c t i v e trust upon monies in t r ustee' s poss e s s i on. 

v. 

Mr. Lott points out that Neb. Rev. Stat. Section 45- 104 
all ows p re j ud gment i n t eres t a t t he ra te of 12 pe rcent on " mone y 
received to the us e of another and re tained wi thout the owner ' s 
c onsent, e x press or i mplied." Neb. Re v. Stat. § 45- 1 0 4 ( Reis sue 
1 98 4). Nebr aska court s have awarded prejud g me n t interest in 
situ a tions s i mil to the i n s tant ase. See, e .g., Zimme r ma n v. 
Mart i ndale, 221 Neb. 344, 377 N.W.2d 9 4 (1 985 ); Edq ui st v. 
Comme r ci a l Savin g s & Loan Ass 'n., 1 91 Ne b. 618 , 2 17 N. W.2d 82 
( 1974) . 

Bank p rovided no contra ry lega l a r g uments. Ba n k s hall pay 
intere st as set f o rth in Neb . Rev. Stat . Sec t i on 4 5 -1 0 4 on t he 
a mount de t e r mi ned in Secti o n I, s upra . 

Summary 

There f ore , judgment i s entered a ga ins t Bank f or wrong f u l 
s et - o f f i n the s um o f $1,8 90 .33 with in t e r es t as pro v i d e d i n Ne . 
Re v . Stat. Se ct i on 45 -104 (Reissue 198 4). Thomas Lott 's c o mpl a i nt 
t ha t Bank b reache d a fiduciary duty i s ove rruled, a nd Thomas 
Lott's complain t s e ek ing a c o nstructi ve trust o n mo ni e s he l d by 
trustee i s ove r ruled. 

Separa te Jou rna l Entry wi ll be entered. 

DATED: Fe bruary 29 , 198 8. 

BY THE COURT : 

Cop i e s to e ach of t he fo llowi ng: 

James Mill e r a nd Pa t rick Grewe , Attorney s, 55 0 Tower Pl a z., 842 0 
w. Dodge Rd . , Omaha , NE 68 114 

Da vid Begl ey, Attorne y , 1030 6 Regenc y Parkwa y Dr ., Omaha, NE 68 1 14 

Ka thl ee n Smith, Attorney, 180 0 Firs t Nat'l . Ce nte r , Omaha, NE 
681 0 2 


