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The pl a i n ti f f in t his a c t ion , Thoma s Lott, moves to c l a r ify 
a nd a mend jud gmen t (Fi ling No . 58 ) . On Ma rch 1 6, 1988 , t he Co ur t 
ordered movant to fi le a brief o n t he l ega l i ssue ra i sed in hi s 
plea dings within fi fteen da ys, with a response f r om FirsTier Bank 
within fi f t een d ays. 

Mr. Lo tt claims t h e o u r t e rred i n a pplying t h e lowest 
inte rmedi a te bala nce r ule conta i ne d i n Section 202( j ) o f th 
Re s ta teme n t , ( Se c ond) o f Trus t s . Mr. Lo tt po int s t o seve r a l 
decisions including State, e x r e l . So ren s en , v . Fa rme r s State 
Bank , 1 2 1 Neb. 532 ( 193 1 ) ; P r r y v . Perry, 48 4 S. W. 2d 25 7 (Mo. 
1 972 ) and to Section 20 2(1 ) , ( m) of t he Resta t e ment (Second ) o f 
Tru t s to support his a r gument t ha t McKay 's subs eq e nt deposi ts to 
the ba n k a ccount in whi c h Mr . Lott ' s p r o c e e ds had be e n deposi ted 
( a lthough Mr. Lott' s proceeds we r e l a ter withd r a wn by McKay ) 
become rest i t uti o n of Mr . Lo t t ' s funds . Thus, t he Cou r t s hou ld 
i m o s e a con struc t ive t ru s t o n the s e new depo s its o n beha lf of Mr. 
Lo tt . 

I n So r e n sen , the Court ga ve pr iority ove r othe r gene r al 
creditors of a n i n so vent bank to an indi vidual who se tru s t fu nds 
had been conver ted b y t h e ba nk nd mi ngl e d wi th the bank' s assets . 
The Court f i nds no simila r i t y between t he fa c t s of Sore n e n a nd 
tho se of t he p r esen t ca s e. The facts in Pe r ry , howe ver, do bea r a 
re s e mb l a nce to Mr . Lott' s s i t uation. In Perry, a gra ndmothe r 



r 
- L-

pprop i te l i c insurarce proceeds that be l ong d to her 
g r a n chi dre , cornm ingl~d the Jroceeds in her own bank account , 
dis si pat d the p roceed and later deposi t e d addi t i ona l f nds to 
h e r b nk acc ount . The ~isso ~ Suprem Court impos ed a 
const r uc ti ve tru s t on t he au gmented a ccou nt. The Cou r t r eq ui r ed 
no proof o f i nten t o f rest itut1on by the grandmother, relying in 
part o n Sectton 202 o f t he Re sta tement ( Second ) o f Trusts. Perry , 
48 4 S.W .2d at 25 . Ho w ver, t he Perry c ourt does not i dentify on 
wh ich subsec t ion of S ction 2Q2 of the Re s ta t ement i t i s r elying . 

In Lett v. McKay Enterprises , Inc. , t h i s Court app l ied t e 
int e rmediate ba lance rule derived from subse ct i on (j): Effect of 
wi t hdrawal s and subsequent a dditions. Mr. Lett sugges ts t hat 
Perry is an e q uita ble extension of the i ntermediate b a l ance rule . 
Mr . Lo tt points t o both subsections ( 1) and (m) t o support his 
content i on. 

Subsect ion ( l ), edeposit o wi thd r awa l _§_, r e ads: "Wher e the 
amount withdrawn from t h e a ccount is not di ssi pated but i s 
subsequen t ly redeposi t ed in t h e account , t he effect is t he same as 
though t he withd r awal had not been made , and the benef i c iary's 
li e n is no limited to the l owest int ermediate balance." 

At t he evid nt ia r y hear i ng of Lott v . Mc Ka y Enterpri s~ 

I nc., no evidence wa s presented by Mr. Let t t o support the t heory 
that l a t er d epo s its by McKay into McKay' s a ccou nt were rede posits 
o f Mr. Lo t t's hog procee d s. The Court f i nds s u bsection (l) not 
appl i cabl e . 

Subsect i on (m ), Subsequen t additions by way of res t itutio~ , 

read s : 

Where the trus t ee de posits trust fund s in 
h i indiv i d ual account i n a bank, a nd makes 
wi t hdr awa ls f rom the de pos i t and di s sipates 
t he mone y so wi thdrawn , a nd subs e q ue n t ly makes 
addi tiona l d e po s i t s o f hi s individ ual fund s in 
the a cco un t, m n i f esting an inte n tion to make 
r es t itut io r of the trus t f und s withdrawn , the 
bene fic i a ry 's lien upon t he deposit is not 
limi ted to the lowes t inter mediate ba lance . 

Wh re the depos it of t r us t f unds a nd of 
hi s individu l funds wa s in an accoun t i n the 
name of the tru stee as such, and not in his 
i nd i vidual account , and e wi thdraws more t an 
t he amount of hi s i nd iv idua l f unds, and 
subs e q u e nt l y d posit s his i ndivi ual funds in 
t he a c coun t , t he bene fic iary 's l i e n upon the 
de posi t is not limi ted to the lowe s t 
intermediate b a l ance s ince the ne w d e posit 
wi ll be treat d as made by wa y of re s t itut ion 
of t he tru s t fun s p r e v ious l y wi thdrawn . 
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Resta temen t ( econd) of Trus t§ 2 0 2 (m ) (1 959) .t phasi s a dded ). 

Acc ording to Mr . Lott, Perry s t a nds fo r an equita b le 
e xtens ion of t he i n t e rmediate a l a nce r ule , a nd s u b s e c tio n (m) 
supports suc h a n extens i o n . If a d d i t i o na funds a re depo si t ed by 
the t rustee t o a ba n k account i n wh ich t rust f unds ha ve o nc e been , 
it is mo r e equi table to i mpos e a constructive trust on t hes e f unds 
o n be half of the benef i c 'ary than to a llow other genera l credi t ors 
to be nefit. 

Al though t hi s may be with i n t he equ i t able powers of t h i s 
Court , t he Court f inds no p rece dent to so r ule. A caref 1 read ing 
of s ubse c tion (m) c l e a r l y i nd ica t es t wo sep~rate situations where 
re s t i t u t i on wi l l prevent t he a ppl · c a t ion of the lowe s t 
i nte rmediate balanc e r le . Ei t h e r ( 1 ) the t rus t e e must 
" [ manif~s t ) an int e nt ion to ma ke res ti t t i o n of t he t r ust f unds 
wi t drawn " when an accou nt is t he t rustee ' s genera l accoun t or ( 2 ) 
no rna ife s ta t i o n o f an i ntent t o make restitut i o n is requ i red when 
the acc o Jnt is i n the name of t he t rustee as a t rus t e e. 

In Lott v . Mc Kay Enterpr i ses , I nc., t he account in ques t i o n 
was the gene r a l ope rating a ccount of McKay Enter rises. The Court 
found no eviden~e to support ~ man i festati o n of a n intention t o 
make r estitu t ion by cKay even though t he Co urt recogn i ze s tha t 
a dditiona l funds we r e depos ited into the McKay a ccoun t a fte r mo s t 
of Mr . Lett's proceeds were withd r awn. 

In fa c t , a later Mi s s o ur i decision, Universa l C.I.T. Credi t 
Corp. v . Farme:r:_§_I?_~!!_~f ortageville, 358 F. Supp. 3 1 7 (E.D . tvlo . 
1 9 7 3 ), appli e d the intermediate ba l anc e r u l e much as this Court 

i d in Lott v!.. McKay Enterpri§.~~L Inc. The Mi ssouri Di s t r ict 
Court c l ear ly d i s t inguished be twe e n a f act situation where t rust 
funds a r e de posited by the truste e t o a trus t account and where 
trust funds are deposited to the trus t ee's per 3~ =l ~ l bank a ccount . 
Only i n t h e forme r s itua tion is t here a resu ption o f 
r estitut ion . The Court be l ieves t he Un i ver s a l C.I. T . deci s i on the 
corre t inte rpretation of Se ct ion 202 of t he estatemen t and 
overrules the inte rpretation urged by Mr . Lott. 

Ad d i ti·::ma l l y, Mr . Lott con tends that e quit sho u ld direct t he 
Court t o pref er a benef i ciary of a trustee over a genera l c r ed i tor 
o f t he t r ustee . I n this case, howe ver , Fir s i er Ban k is a secured 
creditor with se t -of f ri gh t s . 

D TED: Z\.pr i l 26 , 1 9 8 8. 

BY THE COURT : 


