Reported at 276 B.R 227 (Bankr. D. Neb. 2002)
IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

THOVAS B. KARAUS, CASE NO. BKO1-83464

N N N N N

DEBTOR. CH 7

VEMORANDUM

Hearing was held on March 14, 2002, on Trustee’'s Objection
to Claim of Exenptions. Appearances: Marion Pruss for the
Debt or and Thomas St al naker as Trustee. This nmenorandum cont ai ns
findings of fact and conclusions of law required by Fed. R
Bankr. P. 7052 and Fed. R Civ. P. 52. This is a core proceedi ng
as defined by 28 U.S.C. 8 157(b)(2)(B).

Backar ound

Thi s Chapter 7 debtor has clainmed an exenption for firearns
that he owns. His exenption is clainmed under Neb. Rev. Stat. 88§
25-1552 and 25-1556(1) and (3). The Chapter 7 Trustee has
obj ected, asserting that the only exenption available is under
Section 25-1552 which permts a person to claim as exenpt the
sum of $2,500.00 in personal property. The Trustee further
suggests that the Debtor has already clainmed a portion of the
exenpti on under Section 25-1552, and, therefore, is limted to
t he remai ni ng bal ance under that statutory section.

The Debtor asserts, however, that at least two of the
firearnms are kept and used for protection of his person and his
househol d prem ses and ot her househol d goods. Therefore, for at
| east two of the weapons, which he has specifically identified
in his affidavit testinmony, he asserts the benefit of Section
25-1556(3) which permts a debtor to claim as exempt an
aggregate fair market val ue of $1,500.00 in a nunmber of specific
items as well as a general item entitled “household goods”.
Finally, the Debtor argues that the bal ance of the value of the
firearnms collection is properly clained exenpt under Section 25-
1556(1) which permts an exenption for “the i medi ate personal
possessi ons of the debtor and his or her famly.”

Fact s



The Debtor is in a Chapter 7 case because he incurred nore
t han $70, 000.00 in nedical expenses for treatnment of a heart
condition. He had no health insurance and was unable to deal
with the expenses because, anong ot her things, he can no | onger
work in his security guard occupation.

Approximately thirty years ago, he obtained a permt to own
and carry a gun due to personal threats and attacks by a | ocal
gang. He then began to educate hinmself about guns by reading
books and nagazi nes. Eventually, he joined a gun club and becane
involved in recreational target shooting. He continued his
interest in firearns over the years and currently is a nmenber of
a gun club in Plattsnmouth, Nebraska.

Most of the guns he now owns were purchased by him over a
twenty-five year period and he characterizes themas part of his
“gun col l ection”. The coll ective apprai sed value of the firearns
is $4,190.00. O that anount, he has clainmed, and the Trustee
has not objected to, $2,250.00 as exenpt under Neb. Rev. Stat.
§ 25-1552. Therefore, the financial dispute between the parties
is the right of the Debtor to exenpt approximtely $1,940.00 in
value with regard to the bal ance of the gun collection.

I ncluded in the gun collection is a Mssberg 12-gauge
shotgun val ued at $125.00, and a Norinco .45 automatic pisto
val ued at $195.00. The evidence before the court is that the
Debt or considers those two weapons to be a part of his househol d
goods in that he keeps themin his household at all times for
t he purpose of self-defense if that should beconme necessary.
These are the two weapons he clains as exenpt under Neb. Rev.
Stat. 8 25-1556(3).

The Debtor’s affidavit evidence concerning the rest of the
collection is taken from paragraph 10 of his affidavit, Filing
No. 12. He states, and | take as a finding of fact, the
fol |l owi ng:

I consider my other guns to be personal
possessions in that: | did not acquire themfor resale
and have no present plans to sell any of thenm in nost
cases, the price | could obtain by selling any of ny
guns woul d be less than the cost of acquisition; the
gun sport is an integral part of nmy recreational and
social |life; because each gun was acquired because of
some historical or aesthetic characteristic rather
than its nonetary value; and because denial of ny
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cl ai med exenpti on woul d cause an enotional hardship to
me while <creating a negligible benefit to ny
creditors.

Law and Di scussi on

The statutory provisions which are the subject of this
contested matter are contained in Neb. Rev. Stat. 8 25-1556
whi ch reads in relevant part:

No property hereinafter nentioned shall be |iable
to attachment, execution, or sale on any final process
issued from any court in this state, against any
person being a resident of this state: (1) The
i mmedi at e personal possessions of the debtor and his
or her famly; (2) all necessary wearing apparel of
the debtor and his or her famly; (3) the debtor’s
interest, not to exceed an aggregate fair market val ue
of one thousand five hundred dollars, in household
furni shings, household goods, household conputers,
househol d appliances, books, or nmusical instrunents
which are held primarily for personal, famly, or
househol d use of such debtor or the dependents of such
debtor; (4) the debtor’s interest, not to exceed an
aggregate fair market value of two thousand four
hundred dol l ars, in inplenments, tools, or professional
books or supplies held for use in the principal trade
or busi ness of such debtor or his or her famly, which
may i nclude one notor vehicle used by the debtor in
connection with his or her principal trade or business
or to commute to and from his or her principal place
of trade or business; and (5) the debtor’s interest in
any professionally prescribed health aids for such
debtor or the dependents of such debtor

Neb. Rev. Stat. § 25-1556 (M chie Supp. 2001).

Dealing first with subsection 3 of the statutory | anguage,
such subsection canme to be part of the statute by legislative
amendnment in 1997. Prior to such amendnent, the term “househol d
goods” was not in the statute, although other references to
specific household itens were in the statute. For exanple, the
rel evant statutory |anguage which was changed by the 1997
amendnment was: “(2) all necessary wearing apparel of the debtor
and his famly; all kitchen utensils and household furniture, to
be selected by the debtor, not exceeding in value fifteen
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hundred dollars. . . .”

That | anguage (with a | ower exenpti on anount) actually cane
into the statutes by virtue of legislative enactnments in 1969.
Neb. Rev. Stat. 8§ 25-1556 (Supp. 1969).

Prior to the anmendnents in 1969, the statutory | anguage was
very specific with regard to items which could be clainmed as
exenpt. That statute, in effect fromthe first days of statehood
until its amendnment in 1969, stated:

No property hereinafter nentioned shall be Iiable
to attachnent, execution or sale on any final process
issued from any court in this state, against any
person being a resident of this state and the head of
a famly: (1) The famly Bible; (2) famly pictures,
school books and library for the use of the famly;
(3) a seat or pew in any house or place of public
worship; (4) a lot in any burial ground; (5) all
necessary wearing apparel of the debtor and his
fam ly; all beds, bedsteads and beddi ng necessary for
use of said famly; all stoves and appendages put up
or kept for the use of the debtor and his famly, not
to exceed four; all cooking utensils, and all other
household furniture not here enunerated, to be
sel ected by the debtor, not exceeding in value one
hundred dollars; (6) one cow, three hogs, and all pigs
under six nmonths old, and if the debtor be at the tinme

actually engaged in the business of agriculture, in
addition to the above, one yoke of oxen, or a pair of
horses, in lieu thereof; ten sheep, and the wool

therefrom either in the raw material or manufactured
into yarn or cloth; the necessary food for the stock
mentioned in this section, for the period of three
nont hs; one wagon, cart or dray, two plows and one
drag; necessary gearing for the team herein exenpted;
and other farmng inplements not exceeding fifty
dollars in value; (7) the provisions for the debtor
and his famly necessary for six nonths’ support,
either provided or growing, or both, and fuel
necessary for six nonths; (8 the tools and
instrunments of any nmechanic, mner or other person

used and kept for the purpose of carrying on his trade
or business; the Ilibrary and inplenments of any
pr of essi onal man.



Neb. Rev. Stat. § 25-1556 (Reissue 1964).

I n other words, there has been a sl ow but steady evol ution
in the statutory language with regard to what itenms now
identified as “househol d goods” nmay be clainmed as exenpt. Inthe

“old days”, the Legislature limted exenpt itenms to very
specific and statutorily enunerated personal property. It
subsequently elim nated the specific itens and al | owed exenpti on
of *“all kitchen utensils and household furniture” up to a

certain value. Finally, the Legislature has nodernized the
| anguage and made it consistent with and parallel to, but not
identical with, the federal exenptions listed in 11 U S.C. 8§
522(d) (3).

The nost recent | egislative version of Section 25-1556, that
of the laws enacted in 1997, specifies as exenmpt those
“househol d goods which are held primarily for personal, famly,
or household use of such debtor or the dependents of such
debtor.”

The initial issue is whether a 12-gauge shotgun and a . 45-
caliber pistol wused by the Debtor for self-defense and
protection of his hone are items which may be defined as
“househol d goods”, and, therefore, exenpted under Section 25-
1556( 3) .

The Nebraska Legi sl ature has not provided the courts with
an item zed |list of property which would fall under the general
phrase “household goods”. As nmentioned above, the Legislature
has noved away fromthe practice of specifically identifying, or
limting, those itens which m ght be exenpt and has left the
matter to the judgnent of the courts. Such a practice by the
Legi slature is not unusual and has been generally foll owed by
the legislatures of other states, as indicated by the case |aw
whi ch has devel oped under Section 522 of the Bankruptcy Code as
bankruptcy courts and federal appellate courts attenpt to
determ ne whether an itemis a “househol d good” for purposes of
| i en avoi dance under the bankruptcy statute.

A bankruptcy court in the Western District of Washi ngton,
foll owi ng and buil di ng upon deci sions fromthe Eastern District
of California and the Mddle District of Tennessee, adopted the
follow ng definition of “househol d goods”:

[ H ousehold goods and furnishings includes any
personal property which is normally used by and found
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in the residence of a debtor and his dependents or at
or upon the <curtilage of said residence. This
definition also includes personal property that
enabl es the debtor and his dependents to live in a
usual convenient and confortable manner or that has
entertai nnent or recreational value even though it is
used away fromthe residence or its curtil age.

In re Giffiths, 86 B.R 639, 642 (Bankr. WD. Wash. 1988)
(quoting In re Bandy, 62 B.R 437, 439 (Bankr. E.D. Cal. 1986)
(followng In re Coleman, 5 B.R 76 (Bankr. M D. Tenn. 1980))).

Simlarly, the bankruptcy court in the Eastern District of
M ssouri generally found the term “househol d goods” to include
personal property found in a debtor’s residence and necessary to
the functioning of a household or normally used by and found in
the residence of a debtor. In re Ray, 83 B.R 670, 673 (Bankr
E.D. Mo. 1988). The Ray court went on to explain that the term
i ncludes nore than those itens which are “indi spensable to the
bare existence of a debtor and his famly. Itens which, while
not being luxuries, are convenient or useful to a reasonable
exi stence nmust al so be included.” |d.

The Fourth Circuit Court of Appeals, in the case of McG eevy
v. ITT Financial Services (In re MG eevy), 955 F.2d 957 (4th
Cir. 1992), defined the term “househol d goods” for purposes of
i en avoi dance under 11 U.S.C. 8 522(f)(2)(A) as “those itens of
personal property that are typically found in or around the hone
and used by the debtor or his dependents to support and
facilitate day-to-day Iliving wthin the hone, I ncl udi ng
mai nt enance and upkeep of the hone itself.” 955 F.2d at 961-62.

Using the McGreevy definitionand citing in detail a variety
of cases that permtted or disallowed guns to be treated as
exenpt, or liens on such guns to be avoidable, under the
Bankruptcy Code definition of “household goods” used by the
various courts, Bankruptcy Judge Homer Drake, in In re Raines,
161 B.R. 548 (Bankr. N.D. Ga. 1993), made a factual finding that
a .357 Smth & Wesson Magnum handgun is the type of weapon that
is typically used for defense by debtors and their dependents,
particularly around the home, citing In re Gonshorowski, 110
B.R 51 (Bankr. N.D. Ala. 1990). He therefore found that the
firearm in question was exenpt and the lien encunbering the
firearmwas avoi ded. The bankruptcy court deci sion in Raines was
affirmed by the district court in First Famly Financial
Services, Inc. v. Raines (In re Raines), 170 B.R 187 (N.D. Ga.
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1994). The district court affirmed the bankruptcy court’s
adoption of the MG eevy definition of “household goods” as
“those itens of personal property that are typically found in or
around the hone and used by the debtor or his dependents to
support and facilitate day-to-day living within the hone,
i ncludi ng mai nt enance and upkeep of the honme itself.” 170 B. R
at 188. The district court further stated:

Applying the definition adopted above, guns are
househol d goods when there is a relationship
between the gun and living in the househol d.
Thus, this Court disagrees with those courts
holding that firearns can never constitute
househol d goods. See, e.q., In re MG eevy, 955
F.2d at 962 n. 12; cf. In re Gonshorowski, 110
B.R 51 (Bankr. N.D. Ala. 1990) (pistol held to
be household good subject to I|ien avoidance
provision). The bankruptcy court found on the
facts of this case that Debtors’ handgun protects
the home and facilitates daily household |iving.
On the record presented, the Court concl udes that
such a finding is not clearly erroneous.

Rai nes, 170 B.R at 188.

Based on the record presented in this case through the

affidavit testinmony of the Debtor, it is found as a fact the
Debtor’s 12-gauge shotgun and .45-caliber pistol are used to
protect the home and to facilitate daily household 1iving.

Therefore, those two firearns are deemed to be “househol d goods”
and are exenpt under the Nebraska statutory exenption provision
of Section 25-1556(3) to the extent the Debtor has not already
cl ai med the maxi mum of $1,500.00 in value for the various types
of items |listed as available for exenption under that section.

Wth regard to the remaining firearnms which are clainmed as
exenpt, such itens nmay be exenpt only if they can fit within the
term*®i nmmedi ate personal possessions of the debtor” contained in
sub- paragraph 1 of Section 25-1556. Historically, as shown
above, the Nebraska Legislature adopted specific |[|anguage
referring to specific itenms as exenpt under Section 25-1556 from
t he begi nning of statehood to 1969. See reference to Section 25-
1556 (Reissue 1964), above.

In 1969, for the first time in the history of Nebraska, the
phrase “the i mmedi at e personal possessions of the debtor and his
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fam |y” becanme part of the statutory |anguage. In conparing the
1969 |anguage to the prior |anguage of Section 25-1556, it
appears that the term nol ogy “the i medi at e personal possessi ons
of the debtor and his famly” replaced several portions of the
precedi ng statute including: “(1) The famly Bible; (2) famly
pi ctures, school books and library for the use of the famly,;
(3) a seat or pew in any house or place of public worship; (4)
a lot inany burial ground.” A search of the |egislative history
of this statutory provision provides no enlightenment wth
regard to the intent of the Legislature concerning what shoul d
be included as an “imediate personal possession”. The
Legi sl ature has provided no definition of the termand there are
no Nebraska appellate court decisions identifying items that
may, or may not, be included as exenpt property of the debtor
under Section 25-1556(1).

The Nebraska bankruptcy courts have had the opportunity to
construe the meaning of the phrase “imediate persona
possessions” prior to this case. Beginning with In re Dahl berg,
Neb. Bkr. 79:75, Judge Crawford decided that the phrase neant
sonet hing nore intimte than a vehicle, and, therefore, did not
permt a notor vehicle to be clainmed as exenpt under the
statutory provision. Judge M nahan ruled the same in In re
Scrams, 172 B.R. 297 (Bankr. D. Neb. 1994). In In re Burkman,
Neb. Bkr. 94:687, the wundersigned interpreted the phrase
“i mmedi at e personal possessions” to include “those itens which
are traditionally sentinmental and synbolic of the famly, e.g.
photo al bum famly bible, etc.” 1d. at 691. In that case, the
debt or had cl ained as exenpt a dianond ring that once bel onged
to his deceased wife. The exenption was allowed. Simlarly, in
In re Jud, Neb. Bkr. 99:107, the debtor claimed an exenption for
a dianond ring given to the debtor by a friend. The ring was
found to have great synbolic significance and, therefore, was
exenpt under the phrase “immedi ate personal possessions”.

There have been no bankruptcy court decisions in the
District of Nebraska concerning whether one or nore firearns
owned by the Debtor could be clained as exenpt under the
“i mmedi at e personal possessions” | anguage of Section 25-1556(1).

As di scussed in the semnal law review article on Nebraska
exenptions, case | aw di scussing the statutory exenptions in the
original statutory |anguage suggests that nost of the specific
cat egori es of exenpt property were designed to enable the debtor
to hold, free from the claims of his creditors, property
necessary to protect him and his famly from inpoverishnment.
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Grassman _v. Jensen, 183 Neb. 147, 152, 158 N.W2d 673, 676
(1968); Wnter v. Wnter, 95 Neb. 335, 340-41, 145 NW 709, 712
(1914); Frazier v. Syas, 10 Neb. 115, 118, 4 N.W 934, 935
(1880). In addition, at |east sone of the specifically exenpted
property was intended to enable the debtor to rehabilitate
hi msel f financially. Clay Center State Bank v. MKelvie, 19 F.2d
308, 310 (8th Cir. 1927); In re Conley, 162 F. 806, 808 (D. Neb.
1907). See Richard F. Duncan, Through the Trap Door Darkly:
Nebr aska Exenpti on Policy and The Bankruptcy Reform Act of 1978,
60 Neb. L. Rev. 219, 266 (1981).

Noteworthy in the various discussions by the courts is an
absence of commentary with regard to the need for the debtor to
hol d, free and clear of the clains of his creditors, a firearm
Firearnms were not included in the specific enunmeration of itens
deened to be exenpt under the first Nebraska statutory exenption
enactment. Neither have firearns ever been specifically included
in any version of the exenption statutes enacted in Nebraska.

The academic literature discussing exenptions in detail
includes the afore-nmentioned article by Professor Duncan, and
Oiver B. Pollak & David G Hicks, “Please, Sir, | Want Sone
More,” — Loopholes, Austerity and the Cost of Living — Nebraska

Exenption Policy Revisited, 73 Neb. L. Rev. 298 (1994). While
reviewing the history of the exenption statutes in Nebraska in
great detail, and relating the Nebraska exemptions to those
provided for in the federal bankruptcy code, neither of these
articles nmentions whether the Legislature may have consi dered,
but ultimtely rejected, the idea that firearnms explicitly
shoul d be exenpted under Nebraska | aw.

Finding no historical |egislative support, no case |aw
support and no academ c support for the concept that firearns
shoul d be deened “i medi at e personal possessi ons” as that phrase
is used and has been used in Section 25-1556 since 1969, the
Trustee’s objection to such claimof exenption is sustained.

In conclusion, a portion of the value of the firearm
collection of the Debtor has been clainmed as exenpt and is
al | owed as exenpt under Neb. Rev. Stat. 8§ 25-1552. Two specific
weapons identified in the body of this opinion are deened
“househol d goods” and their exenption is all owed under Neb. Rev.
Stat. 25-1556(3). The bal ance of the claimof exenption under 8§
25-1556(1) for any value remaining and related to specific
weapons i s deni ed.



Separate Order to be entered.

DATED: April 18, 2002
BY THE COURT:
[s/Tinmothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Notice given by the court to:
Marion Pruss, Attorney for Debtor
*Thomas St al naker, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

DEBTOR.

)

THOVAS B. KARAUS, ) CASE NO. BKO1- 83464
)
) CH. 7

ORDER

Heari ng was held on March 14, 2002, on Trustee’s Objection
to Claimof Exenptions. Mari on Pruss appeared for the Debtor and
Thomas St al naker appeared as Trustee.

A portion of the value of the firearm collection of the
Debt or has been cl ai ned as exenpt and is all owed as exenpt under
Neb. Rev. Stat. 8§ 25-1552. Two specific weapons identified in
t he body of this opinion are deemed “househol d goods” and their
exenption is allowed under Neb. Rev. Stat. 25-1556(3). The
bal ance of the claim of exenption under § 25-2556(1) for any
value remaining and related to specific weapons is denied. See
Menmor andum entered this date.

DATED: April 18, 2002
BY THE COURT:

[s/Tinmothy J. Mahoney
Ti not hy J. Mahoney

Chi ef Judge
Notice given by the court to:
Marion Pruss, Attorney for Debtor
*Thomas St al naker, Trustee
United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other

parties not listed above if required by rule or statute.



