I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
TARRA DAWN BAI RN, ) CASE NO. BKO04-40256
)
Debtor(s). ) CH 7

VEMORANDUM

This matter is before the court on the Chapter 7 trustee’s
obj ection to exenptions (Fil. #11) and resistance by the debtor
(Fil. #13). Andrew Snyder represents the debtor, and Philip
Kelly is the Chapter 7 Trustee. The notion was taken under
advi senent as submtted on stipulated facts and briefs w thout
oral arguments. This nmenmorandum contains findings of fact and
conclusions of law required by Federal Rule of Bankruptcy
Procedure 7052 and Federal Rule of Civil Procedure 52. This is
a core proceeding as defined by 28 U.S.C. 8§ 157(b)(2)(B).

The trustee’ s objectionis granted. The di sputed refunds are
property of the bankruptcy estate.

The debtor received, post-petition, a total of $4,711 in
state and federal income tax refunds for the 2003 tax year. The
debtor seeks to exenpt $2,931 of the refunds under a newy
enacted state | aw exenmpting “the full amount of any federal or
state earned inconme tax credit refund” in bankruptcy. That
statute, Neb. Rev. Stat. 8§ 25-1553, becane operative on Apri
16, 2004. The debtor raises the i ssue because the statute becane
effective after she filed her Chapter 7 petition and before she
filed her 2003 tax returns and recei ved her refunds. She asserts
t hat because the statute was in effect at the time the refund
cane into her hands, the earned income credit portion of her
refund i s exenpt.

The debtor’s argunent raises sonme interesting points, but
it is contrary to the settled casel aw regardi ng property of the
bankruptcy estate and | egislative intent.

The majority of courts have determ ned that tax refunds are
i ndeed property of the estate because they plainly fall under
the 11 U.S.C. 8 541(a)(1l) definition of “all |egal or equitable
interests of the debtor in property as of the commencenent of
the case.” See, e.q., Wiallerstedt v. Sosne (In re Wallerstedt),




930 F.2d 630 (8th Cir. 1991); Barowsky v. Serelson (In re
Bar owsky), 946 F.2d 1516 (10th Cir. 1991); Doan v. Hudgins (In
re Doan), 672 F.2d 831 (11th Cir. 1982); Kleinfeldt v. Russel
(Inre Kleinfeldt), 287 B.R 291 (B.A P. 10th Cir. 2002); In re
WDH Howel |, LLC, 294 B.R 613 (Bankr. D.N. J. 2003); In re Webb,
234 B.R. 96 (Bankr. WD. M. 1999); Riske v. Qdiver (In re
Aiver), 172 B.R 924 (Bankr. E.D. M. 1994). Property of the
estate includes contingent interests in future paynents. Potter
v. Drewes (In re Potter), 228 B.R 422 (B.A. P. 8th Cir. 1999);
In re Yonikus, 996 F.2d 866 (7th Cir. 1993); Barfknecht v.
Hennepin County Dept. of Welfare (In re Barfknecht), 15 B. R 463
(Bankr. D. Mnn. 1981).

Earned i ncone credits are anal ogous to tax refunds and are
al so considered property of the bankruptcy estate. Baer v.
Mont gonery (In re Montgonery), 219 B.R 913 (B.A. P. 10th Cir.
1998), aff’'d, 224 F.3d 1193 (10th Cir. 2000); Trudeau v. Royal
(In re Trudeau), 237 B.R. 803 (B.A.P. 10th Cir. 1999); In re
Demars, 279 B.R 548 (Bankr. WD. M. 2002); In re Goertz, 202
B.R 614 (Bankr. WD. M. 1996); In re Davis, 136 B.R 203
(Bankr. S.D. lowa 1991).

Neither party to the present case disputes that the tax
refund is an asset of the bankruptcy estate. The issue is the
timng of the refund in light of the new exenption statute.

A debtor's entitlement to an exenption is determ ned on the
day the bankruptcy petitionis filed. Armstrong v. Peterson (In
re Peterson), 897 F.2d 935 (8th Cir. 1990); Mieller v. Buckley
(In re Mieller), 215 B.R 1018, 1022 (B.A. P. 8th Cir. 1998); In
re Mal oney, 311 B.R 525 (Bankr. WD. M. 2004); In re Hughes,
244 B. R 805, 812 (Bankr. D.S.D. 1999).

New y enacted statutes typically apply prospectively only.
I n noncrimnal cases, substantive statutes are generally not
given retroactive effect unless the legislature has clearly
expressed an intention that the new statute be applied
retroactively. Soukop v. ConAgra, Inc., 264 Neb. 1015, 1017-18,
653 N.W2d 655, 657 (2002); Otaco Acceptance, Inc. V.
Hunt zi nger, 268 Neb. 258, 263, 682 N.W2d 232, 237 (2004).

In this case, the operative date of § 25-1553 was April 16,
2004, upon its approval by the governor. Nothing in the | anguage



of the statute! indicates the Unicanmeral’s desire to have the new
| aw be effective retroactively. Thus, it cannot apply to the
debtor’s exenptions as they existed on the petition date of
January 26, 2004.

Separate order wll be entered granting the trustee’'s
obj ection to exenptions.

DATED: August 16, 2004
BY THE COURT:

[s/ Tinmothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
Andr ew Snyder
*Philip Kelly
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.

The text of the statute as posted on the Nebraska
Uni cameral s website (http://ww.uni cam state.ne.us/) is:

25- 1553
Federal or state earned i ncone tax credit refund; when
exenpt .

I n bankruptcy and in the collection of a noney
judgment, the full amunt of any federal or state
earned income tax credit refund shall be exenpt from
attachnment, garnishnment, or other |egal or equitable
process and fromall clainms of creditors.

Sour ce:

Laws 2004, LB 1207, § 6.
Operative date April 16, 2004.

Avail able at http://statutes. uni cam state. ne. us/ Cor pus/
statutes/chap25/ R2515053. ht Ml (| ast visited August 16, 2004).
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
TARRA DAV BAI RN, ) CASE NO. BKO04-40256
)
Debtor(s). ) CH 7

ORDER

This matter is before the court on the Chapter 7 trustee’s
obj ection to exenptions (Fil. #11) and resi stance by the debtor
(Fil. #13). Andrew Snyder represents the debtor, and Philip
Kelly is the Chapter 7 Trustee. The motion was taken under
advi senment as subm tted on stipulated facts and briefs wthout
oral argunents.

IT IS ORDERED: The Chapter 7 trustee’s objection to
exenptions (Fil. #11) is granted. The debtor’s income tax
refunds are not exenpt under Neb. Rev. Stat. § 25-1553. The
debtor shall turn over to the trustee all non-exenpt portions of
her federal and state income tax refunds.

DATED: August 16, 2004
BY THE COURT:

[s/ Tinmothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
Andr ew Snyder
*Philip Kelly
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



