I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

STEPHANI E A.  SAUNDERS- MANN, CASE NO. BK98-83161

N N N N N

DEBTOR. CH 13

VEMORANDUM

This matter concerns an objection to a specific provision
in a Chapter 13 plan. Appearances: Albert Burnes for the
debtor, Donal d Pavel ka for Norwest Bank, and Kathl een Laughlin
as Chapter 13 Trustee. This nmenorandum contains findings of
fact and conclusions of |aw required by Fed. Bankr. R 7052
and Fed. R Civ. P. 52. This is a core proceeding as defined
by 28 U . S.C. § 157(b)(2)(L).

Backar ound

Debt or Stephani e Saunders-Mann filed a Chapter 13
bankruptcy petition on Decenber 11, 1998. On Decenber 14,
1998, the debtor filed her plan which |isted Norwest Bank
(“Norwest”) as a secured creditor, with a lien on her 1995
Dodge Intrepid. The debtor listed the claimas contingent,
unl i qui dated and di sputed, and stated that, although the
creditor’s claimwas in the anmount of $9,600, the market val ue
of the vehicle was only $8,000. The debtor proposed to pay
Nor west $8, 000, plus eight percent sinple interest over the
course of the plan. The debtor further proposed that Norwest
only retain a lien on the vehicle until Norwest had been paid
the full amount of its secured claim

Norwest initially objected to confirmation of the plan
based upon both of these proposals, mintaining that the
vehicle was worth at |east $9,000, and that Norwest could not
be required to release its lien on the vehicle anytime prior
to recei pt by the debtor of her Chapter 13 discharge. Norwest
subsequently settled the valuation portion of its objection
and allowed the plan to be confirmed, subject to the Court’s
determ nation of the validity of the provision requiring
rel ease of the lien upon paynent in full of Norwest’s secured
claim As a result, there is no factual issue in dispute and
the only |l egal issue remaining is whether Norwest nust rel ease
its lien upon full paynment of the secured portion of its
claim



-2

Di scussi on

Section 1325 of the Code provides that the court shal
confirma Chapter 13 plan over the objection of a holder of a
secured claimif:

(i) the plan provides that the hol der of such
claimretain the lien securing such claim and

(ii) the value, as of the effective date of the
pl an, of property to be distributed under the
pl an on account of such claimis not |ess than
the all owed amobunt of such claim

11 U.S.C. § 1325(a)(5)(B)(i & ii).

There is disagreenment anong the courts whether, under
this provision, a creditor is allowed to retain its lien
rights until the debtor receives a discharge, or only until
all paynents to that creditor, on the secured portion of its
claim have been conpl eted under the plan. As of the date of
this opinion, the only circuit court of appeals decision even
arguably related to this issue was that of In re Burba, 42
F.3d 1388 (6th Cir. 1994) (addressing the issue only briefly
in dicta).

The courts which have held that the collateral nay vest
in debtors free and clear of the lien prior to conpletion of
t he plan and di scharge, have based their decisions in |arge
part upon a strict textualist reading of 8§ 1325(a)(5)(B)(i &
ii). See, e.qg., In re Johnson, 213 B.R 552 (Bankr.N.D.I11.

1997), In re Lee, 156 B.R 628 (Bankr.D.Mnn.), aff'd, 162
B.R 217 (D.Mnn.1993); 1n re Ni cewonger, 192 B.R 886
(Bankr.N.D. Ohio 1996); |In re Mandrayar, 174 B.R 289
(Bankr.S.D. Cal.1994); 1In re Canpbell, 160 B.R 198
(Bankr.M D. Fl a. 1993), aff'd sub nom, IRS v. Canpbell, 180
B.R 686 (MD.Fla.1995); In re Miurry-Hudson, 147 B.R 960

(Bankr. N. D. Cal . 1992) .

The better reasoned view, which gives effect to the
entire Bankruptcy Code including 11 U.S.C. 8 349 rather than
just 8 1325 in isolation, is that the collateral nmay not vest
in debtors free and clear of the lien prior to conpletion of
the plan. See, e.qg.. In re Zakowski, 213 B.R 1003,
(Bankr.E.D. Ws. 1997); In re Pruitt, 203 B.R 134
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(Bankr.N.D.1nd.1996); In re Scheierl, 176 B.R 498
(Bankr.D.M nn.1995); 1n re G bbons, 164 B.R 207
(Bankr.D.N. H 1993); 1n re Jones, 152 B.R 155 (Bankr.E.D.
M ch. 1993).

As well articulated by Bankruptcy Judge G egory Kishel in
In re Scheierl, Chapter 13 is a collective proceeding in which
debtors deal with all of their creditors together, not with
i ndividual creditors in isolation. A virtual contract is
formed between the parties, both obligating and benefitting

them I n exchange for conpletion of all Chapter 13 paynents,
t he debtor receives a discharge and a pernanent adjustnent of
pre-petition debts. |In exchange for observing the automatic

stay and accepting the possible strip down of liens to the
val ue of collateral, creditors receive an orderly and

equi tabl e distribution of whatever the debtor is required to
pay into a plan.

All owi ng a debtor to obtain a release of a lien prior to
conpletion of the plan in full would be both asymmetrical and
unj ust because debtors have an essentially unrestricted right
to dism ss w thout show ng cause. |If a voluntary dism ssal
occurred after the lien was rel eased, but before the plan was
conpleted, 11 U.S.C. 8 349(b) arguably would restore the
parties’ property rights to their prepetition status. That
section reinstates |iens avoided under 11 U S.C. § 506(d),
which is the statutory section that allows a Chapter 13 plan
to bifurcate a claiminto secured and unsecured portions.
However, if the collateral had been transferred to a bona fide
purchaser for value prior to the dism ssal, such restoration
m ght not be possible. In other words, there is no guaranty
that a secured creditor would in fact be able to reinstate its
l'ien.

Courts favoring a release of the lien upon paynent of the
secured portion of the claimfocus upon the fact that such a
creditor would have received the actual value of the property,
t hus not being prejudiced by a release of |lien requirenment.
This view both presupposes depreciation and ignores the fact
that a lien on property insufficient to cover a given debt is
nonet hel ess a property interest that nmerits protection until a
pl an is conpl et ed.

As a conclusion of law, the debtor nust conplete all of
her Chapter 13 plan paynents before Norwest Bank nust rel ease
its lien on the debtor’s 1995 Dodge Intrepid.
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Concl usi on

Creditor Norwest Bank’s objection to the particular plan
provision relating to its lien is sustained. The debtor shal
ei ther amend her plan to renove the requirenment that Norwest
Bank release its lien prior to the conpletion of the plan or
subm t an anended confirmation order to reflect this decision.
Failure to do so within twenty days will result in disni ssal

Separate journal entry to be filed.
DATED: July 16, 1999.
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
56  PAVELKA JR., DONALD

Copies mailed by the Court to:
Al bert Burnes, Attorney
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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APPEARANCES

Al bert Burnes for the debtor
Donal d Pavel ka for Norwest Bank
Kat hl een Laughlin, Trustee

| T 1'S ORDERED:

Creditor Norwest Bank’s objection to the particular plan
provision relating to its lien is sustained. The debtor shal
ei ther amend her plan to renove the requirenment that Norwest
Bank release its lien prior to the conpletion of the plan or
subm t an anended confirmation order to reflect this decision.
Failure to do so within twenty days will result in disn ssal
See menorandum entered this date.

BY THE COURT:

/[s/Tinpthy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
56 PAVELKA JR., DONALD
Copies mailed by the Court to:
Al bert Burnes, Attorney
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



