I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
LI NDA SUSAN HORNE, ) CASE NO. BK97-80261
)
DEBTOR ) A97-8070
)
THOVAS D. STALNAKER, )
) CH. 7
Plaintiff )
Vs. )
)
JANET L. MCG NNI S, )
)
Def endant )
MEMORANDUM

Hearing was held on January 20, 1998, on the adversary
conpl aint. Appearances: Robert Becker for Thonmas Stal naker,
Trustee; and Jay Ferguson for Janet L. McG nnis. This
menor andum cont ai ns findings of fact and concl usions of |aw
required by Fed. Bankr. R 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. § 157(b)(2)(E)
and (H)

Backgr ound

Li nda Susan Horne (hereafter “Horne”), the debtor in the
under | yi ng bankruptcy case, filed her Chapter 7 bankruptcy
petition on February 6, 1997. In this Chapter 7 case, the
Trustee has filed an adversary conpl ai nt seeking to conpel
turnover of a parcel of real property in which the Trustee
asserts the debtor had an interest. The Trustee clains that
Horne's interest is property of the estate. The defendant,
the holder of the title of record, denies that Horne has any
interest in the real estate and affirmatively asserts she is
the sole owner of said real estate.

Prior to her bankruptcy, Horne was divorced from Ronald
Horne, Sr., by a decree of dissolution entered by the District
Court of Dougl as County, Nebraska, on Novenber 16, 1994.
According to paragraph 8(H) of the divorce decree, Horne



-2

received all right, title and interest in the marital hone
| ocated at 2744 South 12t Street, Omaha, Nebraska, subject to
t he encunbrances thereon.

Thirteen nonths after the divorce decree, on Decenber 2,
1995, Horne and Ronald Horne, Sr., executed a warranty deed
conveying the property to the defendant, Janet L. MG nnis,
(the nmot her of Ronald Horne, Sr., and the ex-nother-in-Iaw of
Horne), (hereafter “McG nnis”), for the recited consideration
of “One dollar and O her Val uabl e Consi deration”.

Fourteen nonths after the transfer of real estate to
McG nnis, Horne filed the Chapter 7 bankruptcy petition.

Horne, in an affidavit (Ex. 14) used in a prior
proceeding in this bankruptcy case and in her Amended Schedul e
A, Cand D (filing no. 8), asserted that she transferred the
property to McG nnis for no consideration and that McG nni s
agreed to transfer the property back to her six nonths after
her bankruptcy case. However, at trial, she testified that
t he purpose of the transfer was to assure that she and her
children, McG nnis’ grandchildren, had a place to live. Horne
further testified that the property was transferred to
McG nnis in return for release of an unsecured debt obligation
to MG nnis. MGnnis took the property subject to the
encunbrances on the property of at |east $12, 000. 00.

McG nnis testified that the property was transferred in
return for cancellation of Horne's individual indebtedness as
wel |l as joint indebtedness of Horne and her ex-husband.

McG nnis testified the total anmount of indebtedness was
approxi mately $30,000.00. MG nnis stated the condition of
the property was “only fair” because the property had been
negl ected by Horne. She testified that the value of the hone
i n Decenber, 1995, was not nore than $30, 000. 00 and naybe not
nore than $25,000.00. MG nnis testified that Horne and
Ronal d Horne, by the tinme of their divorce, owed her at |east
$20, 000. 00. After the divorce, Horne continued to borrow
nmoney from McG nnis. MGnnis testified that, in the period
following the divorce and prior to the transfer, Horne
incurred additional indebtedness of at |east $10, 000. 00.

McG nnis denied any agreenment to transfer the property back to
t he debtor after her bankruptcy.

Ronal d Horne, Sr., also testified that the transfer of
the real estate was in return for debt forgiveness. He
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testified that the anount of joint indebtedness to his nother,
prior to his divorce from Horne, was closer to $30, 000. 00.

Anal ysi s
Procedural |ssues

This adversary proceeding was filed as a turnover action
pursuant to section 542 of the Bankruptcy Code. While it is
true that the Trustee seeks turnover, in order to acconplish
this, the Trustee nust successfully avoid the real estate
transfer under the Uniform Fraudul ent Transfer Act as enacted
in Nebraska at Neb. Rev. Stat. 8 36-701, et seq (Reissue 1989)
via section 544(b) of the Bankruptcy Code.

The pl eadings and pretrial statement do not specifically
reference the Uniform Fraudul ent Transfer Act nor did the
Trust ee specify under which provisions of the Act the transfer
is voidable. However, at trial, the parties |litigated the
issues as if the Trustee is pursuing a recovery under the
Uni form Fraudul ent Transfer Act. Federal Rule of Bankruptcy
Procedure 7015 make Federal Rule of Civil Procedure 15
applicable to adversary proceedi ngs. Federal Rule of Civil
Procedure 15(b) all ows amendnent of the pleadings to conform
to issues not initially raised by the pleadings but tried by
the express or inplied consent of the parties. Therefore, the
pl eadi ngs, as actually tried, will be considered to include a
clai m based on 11 U.S.C. 8§ 544(b) and the Uniform Fraudul ent
Transfer Act.

Fr audul ent Tr ansfer

The Uni form Fraudul ent Transfer Act provides two separate
grounds for recovery by a future creditor such as the Chapter
7 Trustee. The relevant section in part states:

(a) A transfer made or obligation incurred by a
debtor is fraudulent as to a creditor, whether
the creditor’s claimarose before or after the
transfer was nade or the obligation was
incurred, if the debtor nade the transfer or
incurred the obligation:

(1) with actual intent to hinder, delay, or
defraud any creditor of the debtor; or
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(2) without receiving a reasonably equival ent
val ue in exchange for the transfer or
obl i gation, and the debtor:

(i) was engaged or was about to engage in a
busi ness or a transaction for which the
remai ni ng assets of the debtor were
unreasonably small in relation to the

busi ness or transaction; or

(ii1) intended to incur, or believed or
reasonably shoul d have believed that he or
she woul d incur, debts beyond his or her
ability to pay as they becane due.

Neb. Rev. Stat. 8 36-705(a) (Reissue 1989) (enphasis
suppl i ed).

To recover the real property in question, as a fraudul ent
transfer, the Trustee nust successfully prove the elenents
under subsections (a)(1l) or (a)(2) of Nebraska Statutes
section 36-705.

Nebraska Statutes Section 36-705(a)(2)

Whil e the Trustee argued that the debtor did not receive
t he reasonably equival ent value for the transfer of the real
estate to McG nnis, the Trustee did not present any evidence
on the el enents of sub-section (a)(2). The Trustee did not
al | ege, argue or prove that Horne was engaged in a business
for which the remaining assets were unreasonably snal
(section (a)(2)(i)) nor that Horne intended to incur debts
beyond her ability to pay as they becanme due (section
(a)(2)(iit)). The Trustee failed to neet his burden of proof
on the claimcontained in Neb. Rev. Stat. 8 36-705(a)(2) and,
t herefore, avoidance of the transfer on that basis is denied.

Nebraska Statutes Section 36-705(a)(1)

Any recovery under 36-705(a)(1) nust be based upon the
actual intent to hinder, delay, or defraud a creditor. The
only direct evidence of actual intent presented by the Trustee
was the affidavit of Horne (Ex. 14) and her Amended Schedul e
A, Cand D (filing no. 8). However, at trial, Horne took a
position opposite that which she had stated in the affidavit
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and anended schedules. Horne's testinony generally supported
the position of McGnnis that the transfer of the real estate
was in return for |oan forgiveness. Horne's affidavit and
Amended Schedules are in direct conflict with her testinony at
trial. No independent evidence of the accuracy of her
affidavit and anmended schedul es was presented. No independent
evi dence of the inaccuracy of her trial testinony was
presented. Her credibility is an issue in this case and,
because of the conflicting versions of the facts presented by
her, the court, as trier of fact, gives very little credence
to any of her evidence.

The inquiry concerning “actual intent” is not limted to
direct evidence. The Uniform Fraudul ent Transfer Act provides
el even factors to be considered by the trier of fact in making
the determ nation of actual fraud. Nebraska Statutes Section
36-705(b) states:

(b) I'n determ ning actual intent under
subsection (a)(1) of this section, consideration
may be given, anong other factors, to whether:

(1) the transfer or obligation was to an
i nsi der;

(2) the debtor retained possession or control of
the property after the transfer;

(3) the transfer or obligation was disclosed or
conceal ed;

(4) before the transfer was nade or obligation
was i ncurred, the debtor had been sued or
threatened with suit;

(5) the transfer was of substantially all of the
debtor’ s assets;

(6) the debtor absconded;

(7) the debtor renpved or conceal ed assets;

(8) the value of the consideration received by
t he debtor was reasonably equivalent to the

val ue of the asset transferred or the anmpunt of
t he obligation incurred;
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(9) the debtor was insolvent or becane insol vent
shortly after the transfer was made or the
obl i gati on was incurred;

(10) the transfer occurred shortly before or
shortly after a substantial debt was incurred;
and

(11) the debtor transferred the essential assets
of the business to a |lienor who transferred the
assets to an insider of the debtor.

Neb. Rev. Stat. 8§ 36-705(b) (Reissue 1989).

Of the eleven factors, the Trustee offered no evidence on
subsections 3, 4, 5, 6, 7, 9, 10 and 11. Subsection 1, the
i nsider provision; subsection 2, retention of possession; and
subsection 8, adequate value, are the only factors on which
evi dence was presented to the Court.

Subsection 1 pertains to a transfer to an insider. The
Uni form Fraudul ent Transfer Act defines an insider, in
rel evant part, as “a relative of the debtor”. Neb. Rev. Stat.
8§ 36-702(7)(i)(A) (Reissue 1989). The term*“relative” nmeans a
person who is connected to another person by bl ood or
marri age. See BLacks Law Dicriovary 1158 (5'h ed. 1979). MG nnis
is the ex-nother-in-law of Horne.

Hor ne and Ronal d Horne had been divorced for over a year
prior to the transfer of the real estate. Under the terms
ordi nary meaning, McGnnis is not a relative of Horne.

However, because of the prior marital relationship, Horne and
McG nnis shall be considered “related” for the purpose of this
case. Therefore, the transfer was to an “insider.”

Subsection 2 pertains to retention of possession of the
transferred property by the debtor. The debtor testified that
she remained in the house until she was forced to | eave
t hrough | egal action taken by McG nnis over a year after the
transfer. It is undisputed that Horne retained possession of
the real estate after the transfer. However, both Horne and
McG nnis testified that Horne was supposed to pay rent for the
right to possession. Her rent paynents were not mnade
regul arly because of her financial situation.
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The factor to exam ne in subsection 8 of 36-705(b) is the
val ue of the consideration exchanged for the property.
McG nnis testified that the house, at the tine of the
transfer, was not in the best of condition and worth not nore
t han $30, 000. 00, perhaps not nmore than $25, 000. 00. Horne,
McG nnis and Ronald Horne all testified that the transfer was
i n exchange for loan forgiveness. MG nnis took the house
subj ect to the encunbrances on the property of at | east
$12, 000. 00. Assum ng that the house was worth $30, 000. 00 at
the time of the transfer, and the secured debt upon the house
was only $12,000.00, McG nnis received a net value fromthe
exchange, on a secured basis, of $18,000.00. MGnnis, in
addition, forgave, at a m nimum $20,000 doll ars of
i ndebt edness. The assunption of $12,000.00 in secured debt
and forgiveness of $20,000.00 in unsecured debt is adequate
consi derati on.

Of the Eleven factors, the Trustee only offered evidence
on three and only proved that the transfer was to an insider
and that Horne retained possession as a tenant after the
transfer. These two factors are insufficient to support a
circunstantial inference of actual fraud.

Trustee’s Duty

This case presented a difficult dilemma for the Trustee.
He was presented with sworn testinony of the debtor, in
affidavit form and anmended schedul es signed under penalty of
perjury, that the debtor had conveyed real estate for a
fraudul ent purpose. He had no choice but to pursue this
action. However, his only witness, the debtor, was not his
client and he had no control over what she m ght say in the
serious atnosphere of a federal courtroom The Trustee and
hi s counsel perforned their duty in a professional manner, but
had to deal with a debtor that seens to have difficulty
focusing on the truth.

Concl usi on

The Trustee failed to nmeet his burden of proof on either
theory to avoid the title of MG nnis under the Uniform
Fraudul ent Transfer Act as enacted in Nebraska. Since the
debtor has no right or interest in the real property in
guestion, the Trustee s request for turnover nust be deni ed.

Separate journal entry to be entered.
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DATED: February 26, 1998
BY THE COURT:

/[s/ Tinothy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
BECKER, ROBERT 393-2374

Copi es mailed by the Court to:
Jay Ferguson, 1823 Harney #1013, Omaha, NE 68102
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
LI NDA SUSAN HORNE, ) CASE NO. BK97-80261
) A97-8070
DEBTOR( S) )
) CH. 7
THOVAS D. STALNAKER, ) Filing No.
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
JANET L. MCG NNI'S, )
) DATE: February 26, 1998
Def endant (s) ) HEARI NG DATE: January

20, 18

Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng the adversary conpl ai nt.

APPEARANCES

Robert Becker, Attorney for Trustee
Jay Ferguson, Attorney for Janet L. McG nnis

| T 1S ORDERED:

The Trustee’ s request for turnover is denied. See
Menor andum entered this date.

BY THE COURT:
/s/ Tinothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
BECKER, ROBERT 393-2374

Copies mailed by the Court to:
Jay Ferguson, 1823 Harney #1013, Oraha, NE 68102
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



