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IN THE UNITED STATES DI STRICT COURT FOR TH E ~------------------~ 

IN THE MATTER OF : 

S ILVER MONARCH OIL & 
COMPAN Y, INC . I 

Debtor . 

IillA APR 1 5 1987 

On September 30, 1985, Judge Ti mothy J. Mahoney, Uni ted 

States Bankruptcy Judge, appr oved the receiver' s f inal report and 

g r anted discharge to Silver Monarch Oil & Gas Company, Inc. 1 BK. 

79-0-1045. I n do i ng so, Judge Mahoney overruled an objection to 

the f ina l report raised by John D. Sykora , attorney for the 

debto r and debtor-in-possession. The Bank r uptcy Cou~t·s r uling 

on Mr. Sykora 's objec t i on is the subject of this appeal. 

By order of th i s Court , the parties submitted briefs 

soon a fter t he appeal wa s filed . The record on appeal compiled 

by t he Un ited States Bank r uptcy Court for the District o f 

Nebraska, however, was no t t iled with the Un ite d States Distric t 

Court for the District of Ne braska until March 10, 1987. A 

r eview o f t he record on appeal i nd i cates it is incomplete because 

the trans c r ipt of the h earing held September 30, 1985, has not 

been submitted to the District Court. Nonetheless, given the 

p rolonged period involved here , t he Cou r t shal l rule on Mr. 

Syko r a ' s appeal . If a t ra nscr i pt of the heari ng does indeed 

exi s t and if t h e t r anscr i pt conta ins g r o unds f or reconsideration 



------
of this o rder, the parties herein sha ll be granted reasonable 

opportu n ity to file a motion for this Court's reconsideration of 

this order. 

Given the fact no transcript has been submitted, the 

Court will look to the respective parties' briefs for the 

uncont r o verted facts unde r ly ing this appeal. The Chapter 1 1 

bank r uptcy petition for he debtor, Silver Monarch Oil & Gas 

Company, Inc., was filed on August 31, 1979. Simultaneous with 

the fi l ing , orders were entered by the Bankruptcy Judge 

authorizing the debtor to continue in business as debtor-in­

possession and authorizing the general retainer of appellant, 

John D. Sykora as attorney for the debtor and debtor-in­

possess ion. Appelle e states that Mr. Sykora was allowed a $9,950 

retainer. Appellant has continued as attorney of r ecord for th 

debtor throughout t hese proceedings. The debtor, however, iost 

its debtor-in-possession status in 1982 or 1983. 

Appellee sta tes that on February 16, 1982, the debtor 

in p ssession had not f iled a Plan of Arrangement and was 

rep laced by the appe llee-rece iver . Thereafter, t he receiver 

proposed a Plan of Arrangement and filed a Disclosure Statement 

o n July 16, 1982. The Plan was confirmed by the Bankruptcy Court 

on December 20, 1982. Appellant, on the other hand, asserts 

Eugene Chamberlain was a ppointed receiver of the debtor in· 1983 

a nd in 1984 , the r eceiver filed a Plan of Arrangement on the 

debtor ' s behalf which wa s subsequently confirmed. 
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Once t he r eceive r fully admi ni stered the es tate in 

accorda nce with the Pl a n , he filed a Final Report a nd Ac counting, 

a Repo rt of Dis tr ibut i on and a Request for Discharge. In 

conne c tion with these fili ngs , the receiver-also filed a petit ion 

for allowance o f fe es a nd e xpenses. A hearing regardi ng e ach of 

t hese matters was set f o r Sep t ember 30, 1985. Notice o f the 

hear i ng wa s ma iled on September 10, 985 , t o all i n t e res ted 

pa rt ies, includi ng the appellant. The not i ce of hear ing inc luded 

t he f o l low ing p rov ision: 

No evidence shall be r e ceived a t the 
heari ng: the issues will be a scert ained 
a nd a determination made of whe ther the 
mat t er can be resolve d on t he meri t s1 if 
the mat ter canno t be re s o l ved on t he 
mer i ts a t the hearing, a p rocedure t o ­
fi na l resolu t ion shall be es tab l ished . 

Appella nt apparently filed a written "Obj e c tio n to 

Final Repor t and Clos i ng of Es t ate" soon after the notic e of 

hea ri ng was se nt , al t hough the r ecord on appeal conta i ns no such 

wr i t ten objection. Mr. Sykora 's ob jec tion was ove r rule d du ri ng 

the September 30, 198 5, hea r ing and t he recei ve r 's final report, 

pet ition fo r allowa nce, d i s tr i bu t i on a nd d i scharge were al l 

approved. 

On appeal , appellant contends the Ba nkrup t cy Court 

denied him an opportuni t y to make app licat i on for fe es and 

e xpenses as atto r ney fo r t he de btor and debtor-in-possess 'on 

pr i or t o the c l osi ng of t he esta te. Mr . Sykora 's overru led 

o b j ec tion was predi ca ted upon t he f act t hat he had a c laim for 

p r o fe s sio nal s erv i c e s rendered to t he es tate in excess o f ,.--. 
$3 5,00 0 . He appare nt ly a rgu~d that he had no t fil e d an 
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Given the fac t he pe r fo rmed l i ttle if any s e rv i c e t o the d e bto r 

dur ing this pe riod , he s hould ha ve made h i s app l i c at i on d uring 

that period. Moreove r, once he recei ve d notic e t hat a hea r ing 

would be he ld on the rec eiver ' s app lica t ion-for f ees a nd 

expenses , Mr. Syko r a clearly should have filed a sim i la r 

application of h i s own . Thi s i s s o even t houg h t he Court may no t 

have s e t a d a te for fee application , the r e ce iver and his 

at t o r ney ha ve indicated the es t ate d id not ha ve su f ficient fund s 

to cover the application and appellant was ill from 1984 through 

May, 1985 . The September 10 notice gave him ample r eason and 

opport u ni ty to f i l e h is appl i cation prio r to t he September 30 

heari ng. Accordingly , 

IT IS HEREBY ORDERED that Sep tember 30, 1985 , 

bank r uptcy cour t o rder ove r ul i ng appellan t 's obj e ction shall be 

affirmed . 
~ 

DATED t hi s I{) day of Apr i l, 1987. 

BY THE COURT : 

J UDGE 
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