UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

ASHLY NI KOLE SHEY,

al k/ a COURTNEY SHERWOOD

al k/ a ALEXA LYNFORD, CASE NO. BK98-82439
A99- 8027

)
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)
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ASHLY NI KOLE SHEY, )
al/ k/ a COURTNEY SHERWOOD, )
al k/ a ALEXA LYNFORD, ) CH 7
)
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)
)

Plaintiff(s)
VS.

NEBRASKA STUDENT LOAN
PROGRAM | NC.

Def endant (s)

VEMORANDUM

Hearing was held on May 3, 2000. Appearances: Marion
Pruss for the plaintiff/debtor and Gary Young for the
def endant. Thi s menorandum contai ns findings of fact and
concl usions of |law required by Fed. Bankr. R 7052 and Fed. R
Civ. P. 52. This is a core proceeding as defined by 28 U S.C.
8§ 157(b)(2)(1).

Background and Deci si on

The debtor brought this adversary proceedi ng requesting a
hardshi p di scharge of her student | oan obligation. The
bankruptcy case was filed in Septenber of 1998 and the statute
in effect at the tinme of filing the bankruptcy petition was 11
US C 8 523(a)(8)(B) which states, in summary, that a student
| oan shall not be discharged unl ess “excepting such debt from
di scharge under this paragraph will inpose an undue hardship
on the debtor and the debtor’s dependents.” | find that
excepting this student | oan obligation fromdischarge w |
i npose an undue hardship on the debtor and, therefore,
judgnment will be entered in favor of the debtor and agai nst
t he defendant and the debtor’s student |oan obligation shall
be di schar ged.



-2

La

Al t hough undue hardship is not defined by the Bankruptcy
Code, the Eighth Circuit has adopted the “totality of the

circunstances” test for undue hardship. Cine v. lllinois
Student Loan Assistance Assoc. (In re Cline), 248 B.R 347
(8th Cir. BAP 2000). In applying the “totality of the

circumnmstances” test, particular attention should be focused on
the “debtor’s current and future financial resources,
necessary reasonable living expenses for the debtor and the
debt or’ s dependents, and any other facts unique to the
particul ar bankruptcy case.” In re Cline, 248 B.R at 349
(citing Andrews v. South Dakota Student Loan Assistance Corp.
(In re Andrews), 661 F.2d 702 (8th Cir. 1981); Andresen v.
Nebraska Student Loan Program 1Inc. (In re Andresen), 232 B.R
127, 139-40 (8th Cir. BAP 1999)).

Facts

1. The debtor obtained student |oans for higher
education during the 1980s and 1990s. |In Decenber of 1995,
plaintiff contracted for a consolidation |oan note in a
sufficient amunt to consolidate six student |oans. That
consolidation note is now held by defendant, Nebraska Student
Loan Program Inc., (“NSLP").

2. The debtor has applied for and received paynment
def erment because of her | ow incone.

3. On the day of trial, the balance on the student |oan
obl i gati on was $55,898.86. |Interest accrues at the rate of 9%
per year or $8.70 per day.

4. If the debtor would attenpt to pay the student | oan
over 120 nonths or ten years, such nonthly paynents woul d be
in the amunt of $708.62.

5. The debtor, now forty-one years old, received a
Bachel or’ s Degree in paral egal studies fromthe College of St.
Mary in Oraha, Nebraska, in 1995. She has been enpl oyed since
that time at various jobs, sonetines including paral egal
positions. However, since the mddle of February, 1999, she
has been unenpl oyed and unenpl oyabl e because of constant
physi cal pain.
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6. She has been awarded Social Security disability
paynents of $532.00 per nonth, is on Medicaid and food stanps.
She has difficulty wal king, standing, sitting and has const ant
back, stomach, |eg and arm pai ns.

7. She has participated in vocational rehabilitation.
However, vocational rehabilitation organi zati ons have i nformed
her there is no job that she is capable of doing in her
current physical condition.

8. She has no worldly goods, except her clothing and a
conputer. She cannot drive and depends upon a friend or
friends to provide her transportation and housing. She rents
a bedroomfroma friend for $100.00 per nonth.

9. At the end of the nonth, after paying nedical and
dental expenses that are not covered by insurance or Medicaid,
payi ng her rent and food and transportati on costs, she has net
di sposabl e i ncone of |ess than $30. 00 per nonth.

10. Her disability, the existence of which is supported
by her nmedical records, has persisted fromat |east February
of 1999 and it appears that neither the nedication that she
takes on a daily basis, nor physical therapy have effected
either a tenporary or permanent inmprovenent in her condition.

11. Considering the |ongevity of her physical
i npai rment, her nmonthly incone since the incurrence of the
disability, the likelihood of continuing disability, and the
ampunt necessary to pay the student | oan even over a ten-year
period, | nmust conclude as a fact that she is now, and will be
in the future, unable to make the paynent. To |eave this
obli gati on hanging over her, with the possibility of future
litigation, will definitely inpose an undue hardship on the
debt or.

Concl usi on

Judgnent shall be entered in favor of the debtor and the
student | oan obligation is discharged.

DATED: June 14, 2000
BY THE COURT:
/[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge




Copi es faxed by the Court to:
85 PRUSS, MARI ON
67 YOUNG, GARY
Copies mailed by the Court to:
United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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JUDGVENT
Judgnment is entered in favor of the plaintiff and agai nst
t he defendant. The student loan in question is discharged.
See Menorandum entered this date.
DATED: June 14, 2000
BY THE COURT:
[s/Tinmothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge
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