I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF
KENNETH W & JULIE A. RI CHARD, CASE NO. BK98-83127
A99- 8034

DEBTOR( S) .
CH 7

SHERRY M THEGCS,
fornmerly Sherry M Richard,

Pl aintiff(s),
VS.

KENNETH W RI CHARD,

N N N N N N N N N N N N N N N N

Def endant (' s).

VEMORANDUM

Hearing was held on November 17, 1999, on the adversary
conpl aint. Appearances: Richard Jones for the
debt or/ def endant and Victor Lich, Jr., for the plaintiff.
Thi s menorandum cont ai ns findi ngs of fact and concl usi ons of
| aw required by Fed. Bankr. R. 7052 and Fed. R. Civ. P. 52.
This is a core proceeding as defined by 28 U S.C. §
157(b) (2)(I).

Backar ound

The plaintiff, Sherry M Theos, was previously married to
def endant, Kenneth W Richard. The marriage ended in a
Di ssol ution of Marriage Decree entered in 1983. Pursuant to
such decree, defendant was ordered to pay certain obligations
and to hold plaintiff harm ess thereon. Those obligations
i ncluded the sum of $2,753.09 to the Burlington Northern
Credit Union and $910.00 on the Montgomery Ward charge card.
Def endant failed to make such paynents and plaintiff was
required to and did pay them

In 1989, plaintiff obtained a judgnment agai nst defendant
in the amount of $3,663.09 representing the total of the
ampunts referred to above. This judgnent was revived,
pursuant to a Nebraska |aw, in Novenmber of 1998. The tota
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amount of the judgnent as of March 1, 1999, including accrued
interest, is $6,868.94 plus interest at the rate of 9.27% per
annum from March 1, 1999.

Since the judgnment was entered, defendant has paid
little, if any, on the judgnment and, in |ate 1998, the
def endant and his current wife filed this Chapter 7 bankruptcy
case. Plaintiff brought this adversary proceedi ng under 11
U.S.C. §8 523(a)(15) requesting a finding that the obligation
of the defendant to the plaintiff resulting fromthe
Di ssol ution of Marriage Decree and represented by the 1989
judgment, plus accruing interest, be deemed nondi schargeabl e
in this bankruptcy case.

The defendant’s response to the conplaint is that he does
not have sufficient disposable income to permit himto nake
such paynent and/or even if he does have sufficient inconge,

di scharging the debt would result in a benefit to the
def endant that outweighs the detrinental consequences to the
plaintiff and, therefore, the debt should be discharged.

Law
The obligation which is the subject matter of this

adversary proceeding is not in the nature of support under 11
U.S.C. 8 523(a)(5). Therefore, since it is an obligation
resulting froma Decree of Dissolution of Marriage, it does
fit under 11 U.S.C. 8 523(a)(15) and the burden is on M.
Ri chard to prove, by a preponderance of the evidence, that the
di scharge provision of 11 U.S.C. § 523(a)(15)(A) and (B) apply
to his situation. Wllians v. Wllianms (In re Wllianms), 210
BR 344, 346 (Bankr. D. Neb. 1997).

Fact s

Considering the monthly famly inconme and househol d
expenses of M. and Ms. Richard, it appears that they have
approxi mately $1,400.00 per year net disposable income which
could be applied to this debt. This anmount was determ ned by
reviewi ng Exhibit 18, a summary of schedules I and J, and
nmodi fyi ng the nunbers shown on Exhibit 18 by the testinony
provided at trial. The inconme and expense itens are shown
bel ow.

Item of Income of Expense | nconme Expense Net |ncone



Cal cul ati on of Net |ncone

H s gross income from W2

and 1998 tax return 25, 224
Fed. Tax paid per return 3,042
State tax paid per return 770
Soci al security paid per W2 1, 563
Medi care paid per W2 365 19, 484
W's average incone 207.50
per week (50 weeks) 10, 375
W's cash busi ness expenses
per tax return 1,734 8,641
Sub totals 35, 599 7,474 28,125
Mont hl y expenses
Rent at $600 per nonth 7,200
Dodge Dakota paynent at $315 per no. 3,780
Car insurance at $470 every six nos. 940
Prescriptions at $16 per no. 192
Renter’s Insurance $144 per year 144
MUD at $79 per nonth 948
OPPD at $64 per nonth 768
Tel ephone at $45 per nonth 540
Food at $400 per nonth 4,800
Cats at $50 per nonth 600
Church donation at $50 per week 2,600
Heal th I nsurance at $139 per nonth 1, 668
Gas at $100 per nonth 1, 200
Hair care at $20 per nonth 240
Cable TV at $18 per nonth 216
Nebraska Furniture Mart at $29 per nonth 348
Sears at $17 per nonth 204
Kohl s at $25 per nonth __300
Sub total of nonthly expenses 26, 688
Total net disposable incone 35, 599 34,162 1, 437

Because sone of M. Richard’'s gross incone is derived
from non-guaranteed overtine pay, if the incone and expense
items shown above actually represented the total financial
situation of M. Richard, one could conclude that he does not
have the ability to pay the obligation. However, M. Richard
is the personal representative of the estate of his deceased
not her. He anticipates that his net beneficial share of the
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estate will be approximtely $2,500.00. In addition, he has
provi ded | abor to the estate of his mother with the intent of
repairing and cl eani ng her house, thereby making it

mar ket able. His testinony is that he has provided at | east
350 hours of |abor, for which he intends to be conpensated
fromthe estate at the rate of $10.00 per hour for a total of
$3,500. 00. Therefore, the total he anticipates receiving from
estate funds conmes within $1,000.00 of covering the conplete
obligation to Ms. Theos. He can afford to pay his debt to M.
Theos.

Al t hough it is the position of M. Richard that
permtting himto discharge his obligation to Ms. Theos would
be of a greater benefit to himthan detriment to her, his
evidence on this fact issue is insufficient.

Ms. Theos’s testinony, on cross exam nation by counsel
for M. Richard, is that she is enployed and receives a net
annual income of approximtely $23,000.00. Her current
husband is enployed and, in prior years, he netted
approxi mately $35,000. 00 per year. However, in 1999, he has
been injured and off work and she believes that their total
househol d i ncome will be approxi mately $48, 000. 00. She
bel i eves her total individual net worth is approxinmately
$2,000.00. From her net inconme, she pays $11, 000.00 a year
for her daughter’s college education. The daughter is now in
her second year of college. Although her paynent for her
daughter’s education is voluntary because her daughter has
reached majority, she believes it is inportant to provide the
child, whose father is M. Richard, with a coll ege educati on.

As nentioned above, M. Richard does not have nuch
avai |l abl e net disposable incone. However, he does have the
ability to pay this obligation by the use of funds to be
received from his nother.

Bal anci ng the equities, it is not obvious that
di schargi ng the debt would be of greater benefit to himthan
detrinment to her. She has been owed this noney since 1983.
Al t hough he may not have had the ability to nake payment on
this obligation over the |ast sixteen years, he now has a fund
avai l able which will provide for alnost full payment of the
obligation. He presented no evidence concerning any speci al
needs for he or his current spouse.

Concl usi on
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After considering all of the evidence on the issue of
ability to pay and/or benefit versus detrinment as required
under 11 U.S.C. 8 523(a)(15)(A) and (B), judgnent shall be
entered in favor of the plaintiff and agai nst the
def endant /debtor, M. Richard, and the obligation represented
by the revived judgnent, plus the accruing interest, is deened
nondi schargeable in this Chapter 7 bankruptcy case.

Separate journal entry shall be filed.

DATED: Decenber 9, 1999

BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
JONES, RI CHARD M *“ DEACON’ 334-8072
LICH JR, VICTOR 292-2716

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
KENNETH W & JULIE A. RI CHARD, ) CASE NO. BK98-83127
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DEBTOR( S) . )
) CH 7
SHERRY M THEGQGS, )
formerly Sherry M Richard, )
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)
KENNETH W RI CHARD, )
)
Def endant (s) . )

Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Adversary Conpl aint.

APPEARANCES

Ri chard Jones, Attorney for debtor/defendant
Victor Lich, Jr., Attorney for plaintiff

| T 1'S ORDERED:

Judgnment is entered in favor of the plaintiff and agai nst
the defendant/debtor, \Y/ g Ri chard, and the obligation
represented by the revived judgnent, plus the accruing interest,
is deenmed nondi schargeable in this Chapter 7 bankruptcy case.
See Menorandum entered this date.

BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
JONES, RI CHARD M *“ DEACON’ 334- 8072
LICH JR, VICTOR 292- 2716
Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



