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IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

DOUGLAS T. PERCIVAL and 
BONNIE V. PERCIVAL, 

) 
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CASE NO. BK8 6-758 

DEBTORS 

SECURITY STATE BANK, 
OXFORD, NEBRASKA, A 
Corporation, 

Plaintiff 

vs. 

DOUGLAS T. PERCIVAL and 
BONNIE V. PERCIVAL, Husband 
and Wife, 

Defendant 

MEMORANDUM OPIN I ON 

A86 -1 88 

Evidentiary hearing was held on June 26, 1 98 7 , i n No th 
Platte, Nebraska. Final arguments and briefs were presented in 
writing on July 27t 1 987. Appearing on behalf of t h e plaintiff , 
Security State Bank, Oxford , Nebraska, ( Bank) was Charle s Cuyper s 
o f the law firm of Sherwood & Cuypers, Oxford, Nebraska. 
Appearing on behal f of the debtors was David W. Pederson of 
Murphy, Pederson, Piccol o & Pederson, North Platte , Nebraska. 

Finding of Fact 

Debtor s, husband and wi fe , f iled a Chapte r 7 bankru tcy 
pet i t ion or about March 19, 1986. The Bank fi led a complaint for 
deter minat i on of dischargeabi l ity and objections to discharge a s 
an adversary proceeding on July 21 , 1986. After appropriate 
discovery, the matter was set for tr ia l on June 26, 1 987 , and 
trial was held on t hat date. 

The debtors have been involved in a r anching operation since 
t he arl y 1970's. The debtor s provided t o t h Bank an annual 
f i nancial s tatement on a reg lar bas i . In addition, the d ebtors 
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borrowed mo ne y o n a egu la r ba s 1s f rom t h Bank and p rovided the 
Ba n k wi th execut d secu r ity agreements and 1 na n c 1ng statement s 
through t h ~ yea rs of their banki ng r lationsh ip . 

At the t ime o f the ba kr ptcy fi l i ng , t he Bank he ld pe r fe c ted 
security i nteres t s in basica l ly al l of the pe rsona l p roper ty ow ned 
by the debt o rs except the perso nal property wh i ch are cons idered 
tit led ve h icles u nder Ne braska law and wh ich Nebra k l aw requ ires 
l iens to be no ted upon such t i tles i n order to be perfec ted. 

In each year fr om 1 981 t h roug h January of 1 984, t h e d e bto r s 
s igned f i nanc i al s t ate ent s and presented them to the Ba nk . On 

~ each of t hose fi nancial sta ement s t h ey claimed ownersh ip in mo re 
than 100 head of ca tt l e, certa i n f arm equ ipment, includ i ng a 
Ve r s a tile tra ctor, a numbe r of trail ers and a J ohn Deere 2280 
swather . 

On the f i nancia l s t atement t hey f urther purported to l i st a l l 
o f thei r l iabil it i es, including t he debt to t h e comp l a i n i ng ban k. 

Fro m 1 98 1 t h rough t he end of 1 984, the Bank loaned r ney to 
t he de btor s f or v a r ious purposes , i elud i ng down payme nt L~ l a nd 
parcels and t he pu r chase of f a r m equipment and t i tled vehicle s . 

In F bruary of 1 985, a t the request o f the Bank, the d eb t o r s 
submitted a new f i nancia statement which varied substant i al l y 
from the i mmed i ate ly p receding financial s t a t ement presente d to 
the Bank in January o f 1984. Such variance included t he a b s enc e 
of most of the c att l e and the absence .of most of the equi pment. 

Eventual ly t he debtors filed a Cha pter 7 bankruptcy pet it i on 
and the credi t or Bank fi l ed t his adversary proceeding a l l egi ng 
tha t t he debt s hould be nondischargeable because the debt was 
i ncurred by a ctive fr a ud on the part of the debtors, presentat ion 
of false f inancia l sta t ements as wel l as omissions of certai n 
l i abili ties on such f inanc ial s t atement s . The complaint a lso 
alleged that t h e debtors should be denied a discharge because they 
had intenti ona lly fa i led to keep or preserve books or records 
r ela t ing to their farming operations and tha t they disposed of 
assets prior to the f iling of the petition and further that t h ey 
have failed to expl in the disposition of the l i vestock, c rops and 
farm machinery and equipment . Finally, the Bank claims tha t t he 
debtors have t rans f er red , concealed o r permitted to be removed a nd 
concea l ed livestock, farm machinery and equ i pment which was 
co l lateral securing loans made by t he plaint i f f and tha t such 
act ions were done with the intent to hinder, de l ay o r defrau d t he 
pl a intiff. 

The Court observed a nd heard testimony f rom a number of 
wi tnesses, i nc lud i ng t wo representa t ives of the Ba n k, a ranc her b 
whom Mr . Perciva l was previously employed, and ea c h of he 
debtors. In a ddi tion, t he Court has reviewed more than s ixt y 
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ex hib i s which 1a ve been admit t ed in t o e v idence and wh J~h i n c lude 
depos it i o n · of the debtors as we ll a s de po it ions of a notary 
public who a c knowledged the signa t ures o f the debto rs o n certa~n 
deeds and the d eposit ion o f t he father of Mrs. Percival. 

Fo r a numbe r o f yea rs the debtors had a ranching operation on 
which they raised s ome ca t t l e fo r themse l ve s and also t ook care o f 
c a t tle owned by Mr. Leu k ing , t he fat her c f Mrs. Perci val. Ther 
was some arrangement be t wee n the deb t or s and Leuk i ng by wh i ch the 
debtors were to care fo r the lives t o ck and wou ld receive as 
considera t ion fo r suc h ca r e, 40% of the c a lves bo rn each ear. 

~ The ar r angement WdS not a pa r t ner s hip . The debto rs d i d n o t own 
the major i ty of the stock cows, bu t o n l y had a right to a 
percentage o f the calves born o f such s tock cows . 

Howeve r , i n addition to caring f or live stock owned by 
Le uk ing, t he debtors di d have, at some point i n time, between 1 9 8 3 
and 1 98 5 , more than 100 hea d of livesto ck whi ch they d id own. Mr. 
Percival admits such ownersh i p i n h is deposit ion a nd t he exh i bi t 
whi c h summar i zes s l es of catt l e made by t he debtors dur ing 19 8 4 
c onvi nce s th i s Court that he owned catt l e at some time we l l i n 
excess o f the numbe r 40 , which he sometimes cl a i ms to have owned 
and which h is wi · e claims tha t t hey owned. 

On the financial statement for 1984, t he debtors c l ai m t o own 
f a r i n excess o f 20 0 head of cattle. 

From 1 981 through 1984 the debtors, on fina c ia l statements 
pro vided t o the Bank, cla i med to own a Versatile tractor a nd a 
John Deere swather and they claimed that t he value of those pieces 
of farm equipment were far in excess of $20,000 . However, on the 
1985 financial s t atement and on the bankruptcy petition and 
schedu les, t h e debtor s either claim that they do not own such 
equipment or that the v a l ue of the equipment i s · only nomin 1. 

Mrs . Perciva l testified at t he deposition a nd on the witn e ss 
stand tha t she kept no records of the farming or ranching 
opera t ion and that she didn't know anyth ing about the t y pe of 
equipment that they owned, when they owned i t , what i t was used 
for or what i ts value was. In addition, she didn't know whe r e a ny 
o f i t was. Howeve r , she s i gned e a ch of the f inancia l sta t ements 
pre s ented t o the Ban k. 

At t he deposition and o n the witness stand , the debtor, Mr. 
Percival, testified t hat he had no idea how the equipmen t got 
li sted on t he financial s tate ments, didn' t know what t heir v alue 
wa s, even if he did o n them, and claimed t ha t h e l ef t t h i s 
Vers~til e trac t or, worth fa r in excess o f $20,0 00, on some l an d in 
Colorado ten years be fo r e the ba nk ruptcy was filed. He c l a imed he 
had no i dea where it was or what i t was worth and had no t seen it 
in ten years . He further c laimed that the swather wh ich ha d bee n 
lis t ed o n al l o f t he fi n ncia l statemen t s did not exi st. Th a t i ~ , 
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tha t i t has b en da maged or destroyed or was t r aded fo r another 
swathe r . Furthe r, he testi f ied that a Hes s ton ba i ler ha d b en 
left on s ome l a d in Furna s County and a ppare nt ly had been s t o len . 
He a lso cla i med th t a nother p i ece o f farm equipmen t , a "sweep" , 
had bee n l ef t i n Co lorado and he d id not know wha t ha ppened to i t . 

Both Mr; a nd Mrs. Percival cla i med t ha t t hey had xcha nged 
most of t hei r ti tl ed vehic les which had been l is ted on the 
fi na ncia l statements f or a reduction in debt t ha t they ow d ~lr. 

Leuki ng . They c l a imed t h a t he now owned a ll of the t i tled 
vehi c l es ; e ven though t he tit l e d vehic l es may sti ll be i n t heir 

.., names . 

On the ba kruptcy schedu l es the debtor s listed a debt t Mr. 
Le uking of a pprox i mate l y $400,00 0 . No debt t o Mr. Leuk i ng was 
l i s ted o n any of t he financial sta t ements vhich ha been p rovided 
to t he Bank. r . Leuking t est i fied t hat he ma y o r may no t own 
s ome of the e qui pme n t t hat t he debtors c laim to have trans ferred 
t o h im. Whe t her he owns it or no t , t h e debtors have fu ll use of 
the e qu i pment . 

Mr . Le uking a lso testified in his depos it i on t ha t h e was the 
ac t ua l owne r of t he Versat ile tractor because, a l though r . 
Perciva l signed t he purchase contract, Mr. Leuking made al l of the 
payments. He, therefore, claimed he had t he right to, and d i d, 
s ell the Versati le tractor to a purchaser in Kansas f o r $12,000 . 

The Versat i l e trac tor i s not a titled vehicle under Nebraska 
l aw. 

The bankers t estified t ha t they frequen t ly went pas t t he 
l ivestock operat i on of Mr. and Mrs. Percival and noted that the 
numbers of head of livestock t hat they saw on the premises 
coincided with the n umbers listed on the f i nancia l statements. 
They tes t i f i ed that they did rely upon t he financial statements 
for s upport in their loan evaluat ion process and that had t hey 
known the debt ors d id not own the numbers of cattle al l eged on the 
f i nancial statements or did not own the Versatile tractor and 
other equipment l isted on the f inancial statements or that the 
debt ors owed $400 ,00 0 t o Mr. Leuking, no loans would have been 
made . 

The bankers did what was necessary to obtain t he appropria t e 
f inancial i nformation from the debtors and to ver ify it. They 
requested f i nancial i nformation each y ear, they reviewed t he 
financial statements with one or both debtors pri or to such 
stateme n ts be i ng signed and t he y phy sically viewe d t he l i vestock. 

In addit i on, the Bank p r ov ided l oans to the debtors whi c h the 
debtors used as a down payment on r eal estate purc hases . Th e 
banker believed unti l the bankruptcy petition was f iled t ha t the 
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debtors sti ll own d th . real estate f o r w ich the money was lo~neJ 

and that the Bank had security i nte r est in the d e btor 's i ntere t 
in t he ppr opria t e real estate con t ract. 

The debtors d id prov i fa l se f ina ncia l statement s t o t he 
Ban k with the i nte n t t o de c e i ve the Bank and wi th the i nte n t to 
o bta i n either new money or re wal s of loans. The debtors a llege · 
each ye ar o n their f i nancia l sta t emen t s that they owned cer tain 
farm qu i pment whi c h, even if the y did own , t hey kne w was not 
ava ilable t o the c red itor because it e i ther had e e n g i ven away , 
s t o l en, lost or misplaced. They s i gned f inanc i a l statement s on 
which they cla~med to have hundreds o f t ons cf mi l o a d t e y admit 
in their depositio n a nd on the s tand t hat they never had an y s uch 

mou t. Al l through the years of their bank ing relationship they 
owe d Mr . Leuking thousands and even hundreds of thousands o f 
do l l ars a nd yet t hey never once mentioned t ha t t the Ba nk , nor 
did they list it on t heir financia l statement s . 

The financing and refinanc i ng by t he Bank was obtained by the 
debtors t hrough fraud as well as through provid ing false written 
financial statements . 

Wi thi n the year prior to bankrupt .y, the debtors c onveyed 
uway their i ntere s t in r e al estate which may or may no t have had 
some value . They conveyed that real estate to Mr. Leu king who 
allegedl y gave t h em credit against the amount t he owed h i m, at 
l east t o the ext nt of thei r equity. The debtors' i nte res t i n the 
l and wh i c h could have been available to the Bank and other 
credi tors was transferred to Mr. Leuki ng who then gave i t up to 
the contract s l ers. The l and apparently sold r ecent l y for l ess 
tha n the debt, but that is not conclusive evidence of t he value of 
the l and a t the t i me o f the transfer, which was wi thin one yea r 
pr i or to bankruptcy. 

Between January 4, 1 98 4, a nd Mar ch 19, 19 8 6 , t he de b tors 
transfer red t o Mr. Leuking , or at least attempted to trans f er to 
Mr . Leuking , an ownership interes t in a variety o f titled 
veh'cles. Eve n i f those transfers are va l id under Nebraska law, 
i t appears to t hi s Court that suc h t ransfers were made with an 
int ent to defraud th i s Bank. 

T e debtors , a l though t es t i fying both i n t he deposit ion and 
at tr i a l that they had not s een certain equ i pment for t e n ears, 
c o nveniently listed such equi pme n t on their federal tax re t u rns 
and took depr eciation a nd probably investment credi t i n such 
e q uipment up t hrough 1984. 

·rhe de btor s each a ppear ed at the ir depos itions and a t the 
tr i al with no records o f their busi ness t ransactions . They 
c l aimed t hat they kept no calv ' ng r ecords a nd the on ly thing they 
mi ght have some plac e were records of sales. Howe ver , they d i d 
not r ing such records to t rial . The banker test i fied tha t t 
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asked t he d ebtor at one poin t in ti abou t t he ex i s tenc e of 
records a nd t he debtor, ~r. Percival, c l aimed th t he th rew t l em 
away because he idn 't thi nk he eeded hem . The t st imo ny of t he 
debtor, Mr. Perc ival , and the debtor , Mrs. Pe r cival, on th i s 
s ub j ect and o n most of t he ot er subj cts upon wh i ch hey 
test i f ied is s imp ly unbe l ievab le. They o pera t ed for eve r al years 
a s r anc ers . They r a ised c at tle, they so l d cattle, they paid 
ar ious cred i tors , t hey bo rrowed money, t r.ey purchased equ i pment 

a d t h ey s ld e qu i pmen t . T ey ask t his Court t o believe tha t 
e ither they kep t no r ecor ds of any t ransactions e ver , or t ha t the 
r e cords h a e been misla i d . Thi s Court simply doesn't believe it. 

~ So.ehow, they had suff icient information in wr i tten fo r m t o 
prov ide t o t hei r tax preparer on a a n nua l bas i s . The i r t ax 
re t u rn s are relat ive l y thi k and ve r y deta i led c one rn ing 
purchase s a nd sales and ownershi p of assets , whic h a r sub j ec t to 
Ceprec iation or investment credit . Furt hermor e, they had 
s uff i c i ent inf orma tion from sources to prepare annua l f inancial 
s ta t eme nts wh i ch va r i ed e a c h year, oth in amount and va l ue of 
as se t s a nd amount and va ue of ob l iga t ions. This Court fi nds t ha t 
t hey int ent i o na l ly destroyed or conce aled from the Bank and f r m 
t hi s Court t he rec o r ds which wo uld ubs t antia e the ir owners h · p of 
assets, t he disposition of s u h asse t s , the amoun t of debt they 
owed and t o whom it wa s owed. 

Both at t he deposit i ons a nd at trial both debtors claime t o 
have no knowledge or no recol l ect i on of t he loca tion of asse t s o r 
the d i sposition of s uch assets. Specifically, Mrs . Pe rciva l say s 
she knows nothing of p i eces of f arm equipment whi ch were listed on 
the fi na ncial s ta tement s each ye r and· which her fat her had 
possession jus t prior to her bank uptcy and which her f ather sold . 
Mr. Percival claims t ha t he left a l l of the fa rm equipment i n 
Colorado or that it go t stolen or t hat it was traded a nd he 
doesn' t know who he traded it to . 

Thi s Cour t fi nds a s f act that t he debtors have not 
adequately explai ned t he locat ion of or disposition of a ssets t hat 
they claim ownership in, both on their financial statements and on 
their tax returns, but whi h did not exi s t at the time t h e y f ile d 
their bankruptcy pet "tion. 

Conclusions of Law 

Sec t i on 727 of the Bankruptcy Code provides t hat a discharge 
shall be grant ed to a debtor unless the debtor with intent to 
hinder, delay or defraud a c red i tor has t ransferred, removed, 
des t roye , m ~ti la te or c oncea l ed propert y of t he debtor wi t hi n 
one year before the da t e o f t he f il i n g of the et it ion ; has 
concea l ed, dest r oyed or f iled to pr serve recorded i nf o rmation 
f rom which fi n a nc i a l condition o r business transactions might be 
as c ertained; fail e t o explain sati sfactor i ly a ny lo s of a ssets 
o r deficiency of as ts t o meet the debto rs' liabi l i t ies . 
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Sect ion 523 of he Bankrup tcy Code prov i d es that il d i scharge 
under Sect i on 727 shall no t d i s c ha rge a debt o r from a y de bt f or 
mone y or re newa l or r e financ i ng of c redit t o t he ex t ent obtained 
by f a lse p r e te scs, a false representat ion or actua l fraud or by 
t he use of a s tatement i n wr iting, t hat i s mater ia lly fa l e 
respect ing t he debto r 's f i na nc i al condition on whi c h the c red i tor 
r easonabl y r e l i e d a nd th t the debtor caus ed to be made o r 
published with intent to dece · ve. 

Recent l y, the Eigh t h Ci rcu it Cour t o f Appeals decided In t he 
Matter of Micha e l Van Horn, 82 3 F . 2d 1 285 (8th Ci r . 1986 ) t ha t a 

~ debtor' s s ilence regard i ng mater i al fac t can consti t u t e a f alse 
r epres en t ation act ionable under Sect ion 5 2 3 (a )(2)(A). The Cour t , 
at page 1 28 8 , stated that "a bo r rower has t he duty to divulge a l l 
materia l fact s t o the lender''. These borrowers d i d no t bot he r to 
tel l the l ender that they owed Mr . Leuk ' n g $4 00, 000 . They al s o 
did not bo her to tell t he l ende r tha t most of the a sset s that 
t hey l i s t ed on t hei r f ina ncial stat e ments f rom 1981 through 198 4 
e ither did not exist or had bee conveye to s ome othe r part y. 
See also I n re Ophaug, 82 7 F .2d 3 40 (8 t h Cir. 1 987 ) concerni ng 
f audulent r epresentations . 

In add i t i on t o obtain i ng f inanc ing by mak i g f raudulen t 
r e p resent tions or omissions t o the Bank , the debt o r each 
pro v i ded written financial statements to the Bank t h t a r e 
mater i ally fa l se. They d id not list all of the debt and they 
i ncorrect l y l i sted the existence of assets and the value of those 
ssets. The f i nanc ial stateme ts ref lected the debt ors • f i ancia l 

condition. The creditor did everything necessary to verify t he 
ex i s t e nce o f the a ssets and had no reason t o attempt t o verify the 
ex i s t ence of a l i ability which was not even lis t ed o n t he 
f inancial statement . Therefore, t he Bank reaso nably r elied upo n 
the f inanci 1 statement. Finally, the debtors i ntended to d e c e i ve 
the Bank . There is no other conclusion this Cour t can reach. 
There is no reason f or the debtor s to provide such f a l s e f ina ncial 
s t a t eme nts unless they wanted t o f ool the Bank into believing that 
they were i n financ ially good condi t i on and to keep t h e Bank f r om 
finding out t he t rue facts. 

With regard to the Sect i on 727 discharge provi s ions, t he 
Court has f o und a s a f act tha t t he debtors did , wi th i nte n t to 
hinder, d e l ay o r de f raud , convey property to Mr . Le uking. That 
proper t y s p e c i fically consisted of i ntere sts in r ea l estate 
contra cts a nd vehi c l es a nd f arm equipme nt . 

The debtors al so des t r oyed t hei r r eco rds. These records 
should have c o n isted of s a les r eceipts , farming r e cords 
i nd i c a ting b irths, deaths and sales of ca t tl e , o r, at a mi n i m m, 
s o me record indica ting the numbe r of c al ves that were born each 
y e ar under the contractual a r r ange me n with Mr . Le uki n g . 
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Finall y , under Sec t i o n 727( a) ( 5 ) the debtors ' e xp l ana ion o 
what ha ppe ned to t he Versat ile tra cto r a nd wha t happened t o t he 
swa t he r a nd what ha ppe ned to the Hes ston bail e r i s s imply 
unbe l i e vable . These e xplanations do not s ati sf a c toril y e xplain 
the los s o f the as sets upon whi ch t he c reditor rel i e d. They do 
not exp l ain satisfa ctor ily why t he equipment was l i s t ed on the 
fina nc i al sta t ements a nd on the tax returns , a nd yet t he d ebtor s 
now claim t hat t he p rope rty had not been s een for years. 

I conclus ion , the debtors are de n i e d a discharge unde r 
Sectio n 7 27( a)(2 )( 3 )(5 ). In a ddi tion , t he cre ditor has met it s 

~ burden to d e ny the s peci f i c discharge of it s obl igat i o n under 
Se ctions 52 3 ( a )(2)(A ) and (B) . 

Separate journal ent ry s a l l b e entered . 

DATED : Octobe r 26, 198 7 . 

BY THE COURT : 

Copies t o: 

Cha r l es Cuypers , Attorney, P.O . Box 67 , Oxford , E 68 9 67 

Da v id W. Peders on, At torne y , P .O. Box 38 , North Platte , NE 6 910 1 


