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I N THE MATTER OF 

UNI TED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

RAYMOND L . WEILAGE, J R., and 
LINDA L. WE ILAGE, CASE NO . BK8 4- 2537 

DEBTORS 

SAVERS FEDERAL SAVI NGS AND 
LOAN ASSOCI ATION, 

Pla i n t iff 

v s . 

RAYMOND L. WE I LAGE, J R., 

De f e nd a n t 

A8 5 - 83 

MEMORANDUM 

Tr ial of this adve rsary proceed ing conce r ni ng a compl a int to 
determine the dischar gea bili ty of a d ebt under Sec t ion 
523(a) ( 2 ) (B) was he l d on March 2 4 , 1988 . Ap pea r ing on beha l f of 
the p laintiff was Dav i d Ernst of Gaines , Mu l len, Pa ns i ng, Hogan & 
Cotton, Oma ha, Nebrask a , a nd appearin g o n be hal f o f t he defendan t 
wa s Gary Dolan of Knud sen , Berkhe i me r, Richard son & Endacott , 
Lincoln, Ne braska. At t he c lose of t he evidenc e , t he Court 
reques ted the pa r t ies to file wri tten f i nal arguments a nd post ­
tria l briefs, i f they desi red. Th e Cou r t has now had the 
oppor t uni ty to r e v i ew all of the t es timony and exh i b its present ed 
at t h e trial a nd the writt e n final a rguments and brie f s p r ovided 
by t he parties. This memorandum s ha l l be c o ns ide red t he Cour t 's 
findings of fact and c onclusions o f law as r e q u i r ed by Bankrupt c y 
Rule 705 t. 

Facts 

Ra mond L. We i lage , J r ., (defendant) and h i s spou se f iled a 
ba nkru tcy k i ng r el ief under Chapt er 7 of the 
Ba nkru tcyot~o Q~ecemb , 1984 . The p l ainti f f time l y fil e d a 
compla ~£~a determ1#~A t~ discha rgeabil i ty o f t he debt owed t o 
pla i n t ff. --

JUL ~ li 1988 

c,.,;udlt~ ,.Qapior 
s11 _ • u.~·s\~V~Prc:v court 

Deouty 
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At o ne time, the de f e ndant was a major sharehol d e r in a 
numb e r of bank ing institut ions in Nebraska, Color a do, Wy o ming and 
Montana , a nd served as pre s ident a nd/or a d i rector o f many of the 
ba nks . On Apr il 25, 1984, de f endant executed a nd d eliv e red hi s 
promi s sory note to plaintiff i n t he f a ce amo unt of $3 00 ,0 0 0. 
( " Loan No. 1"). On May 2, 1 9 8 4, defendant executed a nd del i v ered 
t o p laintiff , as cosigner o f a note signe d by h i m o n behal f o f 
Hi gh Count r y Invest me nt Corpora t ion, a promi sso r y note i n t he 
amoun t o f $250,0 00 ( " Loan No. 2" ) . Funds were a dvanced by 
p lain tif f on bot h no t es. As of t he date o f the f i lin g o f t he 
bank ruptcy pe t it ion, t here was a principa l a mo unt due on t he t wo 
l oan s o f $159, 9 48 . 91 . It i s t h i s figure wh i ch t h e p l a i ntif f seeks 
to h a ve determi ned t o be nond i schargeab le. In connection with the 
r equest f o r t hese loans, defendant had p r ov i ded to Mr . 0. V. 
"Bud dy'' Cha nd ler ("Chand ler"), a loan off i c e r wi t h p la i nt i f f , a 
fina nc i a l statement da t ed January 10, 1 984, wh i ch has been 
admitted i n t o ev i dence as Exh i b it No. 1 . It i s this financ ia l 
sta tement that pla i ntif f claims i s the basi s for nond i s c harge ­
ability of the a bove-described debt s, pursuant to 11 u.s.c. § 
523(a ) (2 ) ( B). 

Exhi bit No . 1, t h e defendant' s f inancial state ment p r ov i ded 
t o t he plaint i f f o n Apr i l 25, 1 984 , but da t e d January 10 , 1 984, 
wa s sub stantially i naccu r ate. I t fai l ed t o li s t s e vera l hundred 
tho u sand do l l a rs ' wo r th o f obl igations owed by the defend a nt on 
va r i ous b a nk loa ns . It a l s o f ailed to l i st s eve ra l million 
do llars i n guaran tees or c ontingent lia b il i t ies . 

In add itio n t o t he i naccuracy o f the fina ncial sta temen t as 
of J anuary 1 0, 1 98 4, the exh i bit d id not p r e s e nt t he a c t ual 
financ i a l po s itio n of the defendan t on April 2 5 , 1984, or on May 
2, 1 984 , when t he loans were execu t ed. Th e d e f endant , between 
J anuary 10 , 1 984, and Apri l 2 5 , 1 98 4 , became obl igated on 
a dditio nal ba n k l o a n s . 

For the p l aint i ff to suc cess f ul l y s t op the d i scharge of t he 
obligatio n owed t o it, i t mus t prove a ll of t h e e l ements o f the 
appropr i ate statutory s ectio n, 1 1 u. s.c. § 523 ( a )(2) ( B ). That 
sect i on provides , in pertin e nt p a rt , as f ollows: a discharge 
under Section 72 7 ... d oes not d i scharge a n i ndividual debtor for 
a ny d ebt . .. for mo ney •• • to the ext e n t obtai ned by . •• u se of a 
s t a t e ment in writing ( i ) t ha t is ma t e r i al l y false~ ( ii ) re s pect ing 
the d ebt or's ... f ina nc i al c ondit ion : {iii ) on which the credi t o r 
to wh om t h e debtor i s liable for s u ch mone y •.• reasona b l y re l ied: 
and ( iv ) t ha t the d e btor c a u s e d t o be made o r p ublish e d with 
inte n t to dece i ve. 

Ba s e d upon the fa c t s outl i n ed abov e and those which shall b e 
di scussed be l ow, this Cour t f inds t h at t he cred itor, a l though 
proving that the sta t ement was in wr i ting , t h e stateme n t was 
mater i a lly false, t he s tatement · respec t e d the d ebtor ' s financial 
c ond ition , and t hat t he debtor c aused t he s ta t ement t o be 
publ i shed wi th the int ent t o d ecei ve , has fa i led t o s h ow that it 
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rea s onabl y r e li e d upon s ue sta t e ment when granting t he l oans in 
question. Therefore, the debts owed by this defendant to t his 
p l aintiff are discha rgea b l e. 

At the t i me the loans were arranged, the d e f enda n t was not a 
customer of the p laint iff. The defenda n t was in bu s i ness in 
severa l states, none of wh i ch included the State of Arkansas, t he 
l ocation of t he p la i ntiff. The defendant was l ooking for money 
f or two p urposes. Fi r st, he needed $300, 0 00 to provide an 
additional c ap i t al contri but i on f o r two banks i n which he had an 
interest. He w s required t o obt a i n s uch a capital contribu t ion 
by the FDI C which had exami ned t he banks a nd found that t hey were 
i n t rouble . I n addi t ion , he was i nvolved i n a bank ho ld i ng 
corpora t ion called High Country I nvestment Corporat ion which owned 
two banks in Col orado. Tha t hold i ng company had p l a n s f or rais i ng 
several mi l l i on dol l ars by a public of f e ri ng of s t ock t o enable i t 
to obta in a char te r for and funding f o r another bank in t he State 
of Colo r a do. Apparent l y t he hold ing c ompany needed t he $2 50 , 000 
l oan f or ope r ati ng e xpenses related to the pro posed public 
offeri ng. 

An indivi dual by t he name of J. R. Hodges, Sr . , ( ''Hodges" ) 
headed a consult ing company which was put t i ng togethe r the publ ic 
of f er ing f or High Country . When t he defe ndant mentioned t o Hodges 
t ha t f unds would be neede d , Hodges made arrangement s to i n troduce 
t he def e ndan t t o Mr. Chand ler, the loan officer of the p l ainti ff. 
On Apr i l 25, 1 98 4, t he defendant met Cha ndler, no t at the 
p l ainti ff 's banking f aci li ty, but at the o f fice of Mr. Hodges i n 
Littl e Roc k, Arkansas. The defendant a nd Mr. Chand l er had not met 
prior to t hat date, al thoug h Mr . Chandler suggests in h i s 
deposition tha t he may have t a l ked with the defendant by telephone 
prior t o that da t e a nd may have r eviewed hi s f i nanc i a l statement 
prio r to that date. 

The parties met at Hodges ' office, d i scussed the l o an 
r eques ts and the f i nanc ial data provided on Exhibit No . 1 and 
apparently d i scussed collateralization o f one of the l o ans. 
However , the int erested part ies have had a d i ff icult time i n 
r econstructing the conver s a tiona l terms on t hat date. The not es 
which r esulted f rom t he conve r sation d o no t requi re colla t er­
a l i zatio n . Howe ver, f o r some reason , Mr . Weilage p rov i ded, or 
attempted to p r ovide, some type of col l ateral t o Mr. Hodges which , 
a c cording to Mr. Hodges, was t hen to be transfe rred to the 
p l ainti ff bank . Mr . Chandler does not seem to r ecall co l l a ter­
a l iza t i o n r equ ireme n ts and the not es themsel ves do not requi re 
col la t erali zat ion and one o f the notes , Loan No. 2 , specif ically 
sta tes t hat it is unsecured. Loan No . 1 states that it i s sec red 
by Letter of Credit , but does no t define any t erms of the Letter 
of Credi t , t he entity providing the Le t ter o f ere it , or anything 
e l s e about s u c h Le tt e r of Cred i t . 
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Before l eaving the meet i ng on April 25, 1 98 4, the defendant 
signe d a promissory note to t he plaintif f in t h e amount o f 
$300 , 000 and the note wa s funded within a few d a ys by a wire 
transfer to defendant's accounts a t another bank. Sev e n d ays 
later, defe n d ant signed another n o te o n b ehalf o f Hi gh Coun try and 
himself in the amount of $2 50,0 0 0. 

The only f inanc ial information whi c h defend ant p rov ided to 
plaint iff i n s uppo rt of hi s personal obliga tions to p l a i n ti ff i s 
Exhibit No . 1. Ex hibi t No. 1 i s a t wo-page fi nancial s tatement 
dated Jan uary 10, 198 4 , wh i ch purp o rts t o li st the asse t s and 
liabilities of defendant and h i s s pouse. On the f ron t p age of 
Exhib i t No. 1, the defendant list s a s t he ma jority of hi s as se t s, 
$2,280, 654, i nterests in varying perce n tage s in banks, f arms and 
cattle compan i es. Th e i n fo r mat i o n is lis ted in three co lumns, 
cons i sting of the perc entage o f owner sh i p, the name o f the entity , 
and the value o f t h e o wner ship int e r e s t. On page 2 of t he 
document under t he listing e n titled "current l i abi lit ies " the 
defe ndant l isted "due banks $ 1 , 09 6, 3 4 0.00. " There is no 
ite mi zation of the t ype of loans or t o wh i ch e n tit i es the loans 
are due. Ther e is no i temi za tion of whethe r t h e obliga tio ns a re 
direct or c ont ingent. Then, t he secon d p a ge li s t s long-te rm 
liabilities and makes s pecifi c r efe rence to three di fferent l ong­
t erm liabilities a nd t he ir a mou nts. 

At the bottom of page 2 t he debtor estima tes 1 98 4 i ncome and 
b rea ks down the sources of the i nco me i n general c a tegories, 
without specifically li s ting t he entitles from whi c h the f unds are 
expected to be rec eived . The total a mount of inc ome projected fo r 
198 4 is $3 90,319. 

Mr . Chandler, t he bank l o an offi cer , tes tified that he asked 
Mr. We ilag e f o r more information, " i nc luding personal f inanc i a l 
statement s , income sta t ements, r e fe r ence s , what hi s pa s t 
experienc e s had been, i .e. , a resume , if y o u will , con cerning h i m 
and who he was and what he represented ." Chandler depos ition, 
page 8, l' ne 2 0 thro ugh 23. Ei t h er the addit i ona l inf o rmat i o n 
reques t e d b y Mr . Chandle r was not provide d by the debtor o r i t was 
provided in c onvers at i on only and not in wri t ing . No o ther 
writ t e n informa tion in addition t o t he January 10 , 1 9 8 4 , f inancia l 
s tatement was provided to the pla i nt i ff in support o f the $55 0 ,00 0 
in loans made between Ap r il 2 5 , 1984, a n d May 2 , 198 4. 

To ver i f y t he inf ormation p rovided o n the f i nancial 
statement, Mr. Chandler talked to severa of the off icers a nd 
banks that the defendant wa s doing b u sines s wi th , e ithe r t h rough 
the holding c o mp a ny, per sonal ly, o r through one of t he other 
banks , and t h ose officers were p rima rily corres pondent bank 
off icers with t wo diffe rent financia l i n s titution s in Denver. Mr. 
Cha ndler d id not mention the n ames of the b anks in Den ver t o wh i ch 
he was ref e rring . 
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The only di spute tha t t his Cour t can di scer n between th i s 
defendant a nd t h i s plainti ff i s whe the r or not the Bank r eas onab l y 
re lied upo n the fin a n c i a l sta t e ment provide d b y t he d efenda nt when 
it granted the loans in que s t i o n . The d i screpanc ies between the 
defendant' s a c t ua l f i na ncia l co nd i tion in January o f 1 98 4 and 
April o f 1 984 and the s tatement he prov i ded to t h e Bank i s so 
grea t tha t t he Co urt believe s the financ i a l s ta teme nt wa s 
materia l l y f alse a t the time it was offered a nd t ha t t he defe nda nt 
knew i t wa s mater i a lly f a l se . The exhibi t on i t s face does not 
purport to l i mit i ts purpose to l ist i ng o n ly d i r e ct obl i gations 
and not cont i ngent obligat i ons. I t does not actua l ly list all o f 
t he d ire ct obligations and there i s no l i miting l anguage i n the 
document itsel f. I t was p r esented f o r t he purpose o f s uppor t i ng a 
loa n o r t wo l oans and it was substant ial l y inac cura t e. The Court 
infer s fr om the evidence presented wi t h regard to t he need for 
f unds, t he appl i cation to a stranger bank , t he submission of a 
m ter ia l ly f a l se fi nancial sta t ement, t ha t defendant i ntended t o 
dec eive the Ba nk when he present ed t he financ ial statement to t he 
Bank o ffi c er. 

I t is the bu r d e n of t he Bank to p r ove, not on l y t he above 
matters, but tha t it was reasonabl e fo r the Ban k to re l y u pon the 
t wo-page f inanc ia l s tatement provided by t hi s brand-new c ustomer 
when loaning h i m $550, 00 0 . Thi s Court fi nds t hat suc h relianc e 
was not rea sonable for s evera l reasons. First , the Bank o f f i cer , 
Mr. Cha nd l e r, had a uthori ty to l end on l y up to $100,000 withou t 
a pprova l of superior officers in the Bank . None of those of f icers 
ever me t t he d e f e ndant nor, acco r ding t o t he ev i dence , ever did 
any i nvest igation o f t he defendant. Second, t he Bank did no t 
r equ i r e mos t o f the inf ormation Mr . Chand l er t e stified he 
r eques t ed be fore fund i ng the loan. Th ird , the commercia l l oan 
che ckl i s t, Exh i b i t No . 1 01 , whi ch wa s obt ained f rom t he Bank l oan 
f ile on thi s defend ant , indicates nume rou s standar d document s a nd 
approva ls wh ich could ha v e been r equi r e d prior to ma king t he loan . 
According to Exh i bit No . 10 1 , no documentation was required , no 
wr itten superv isory approval s were entered and t he l oans were not 
r e v iewed by a ny other l oan o f f i cer except Mr . Chandler. Fourth, 
the defe ndant was a s tra n ge r t o this l ending i nstitut i on a nd from 
a different pa rt o f t he coun t ry. Exhibi t No . 1, the f inancia l 
s ta teme n t he provid e d, was not on a ba nk f o rm . It was not 
complete, in t hat it d id no t i temi ze the ob l igations owed t o other 
banks , eithe r in amoun t o r i n name of insti tution. It d i d not 
provide a listing o f cont ingent l i abilities , i f a ny, and did not 
itemize t he proposed sou r ce o f income of t h is borrower f or the 
year in which t he loans we re to be outs tand ing. 

Mr. Chandler t es t ified that he be lieved i t was commerci al ly 
rea sonable f or h i m a nd f or the plaint i ff to re ly upon the 
fi nancial stateme nt becau se it provide d ba s i c informa t i on about 
the financ ia l c o ndit i on of the defendant . He attempte d to 
inve s t igate the defendan t by maki ng a coup l e of phone call s t o 
ba nkers i n De nver and he assumed t ha t the fina ncial sta tement was 
correc t . He a lleges that if he had known the r e were contingent 
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liabilities of several mi llion dollars, he would no t have 
recommend e d approval o f the l oans. He denies t hat he had any 
in fo r ma t i on c oncerni ng t he c ont ingent li a bi lit ies of th is 
defendan t and , theref o r e , was un a b l e t o make a r easoned judgment 
about t he a ctual fina nc ial condition o f t he d e fendan t . 

This Court f i nd s that Mr. Chandler, by h is own t estimony, 
knew about a t l east s ome o f t he contingent li abilities. There is 
nothi ng on Exhibit No. 1, t he d e fendant's financ ia l statement, 
wh ich would i ndicate tha t th i s defendant did any business with any 
bank s in Denver, Co l orado. In order for Mr. Chandler to know who 
to cal l i n Denver, he would have had to have been i nformed by t he 
d e f e ndant of the existence of banki ng relationships in Denver, 
Colorado. If he a ctua lly d i d ca l l t wo bank s i n Denver, Color ado , 
he could have easily f ound out about t he bank s t ock l oan 
g ua rant e es . Therefo re, this Court conc lude s t hat ei ther Mr . 
Chand ler di d not bother to c heck out r e f erenc e s wh i ch were open l y 
provided t o h im by the defendant or, when he did check ou t such 
references, he became aware o f contingent liabilities and wa s not 
concerned with them. It s i mply i s not reasonab le to t his Cour t 
for a lending institut ion to loan $5 5 0, 000 t o a stranger on t he 
bas is of one i n tervi ew and a two-page i ncomple t e fin a nc i a l 
statement. 

There fore, t he Cour t f inds tha t the debt is discharge able. 
Separate Journal Entry shall be fi l ed. 

DATED: Jul y 5, 1 9 8 8 . 

BY THE COURT: 


