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This matt er is be f ore t he court on Edmund w. 

Hollstein's appea l o f the Bankruptcy Court's order of December 2, 

1986 (Fi l i ng No . 1 ) . This a ction involves bankruptcy p r oceedings 

of San i tary and Improvement District 65 of Sarpy County , Nebraska 

(hereinafter "debt o r" o r "SID 65"). Hol lstein is named 

r epresentative of the officia l class of warrantholders of SID 65 . 

After inst i t ut i ng Chapter 9 bankr uptcy proceedings , the 

debtor f iled an advers ary proceeding seeking a declaratory 

judgment regarding the r e l at ive p rior i ty of bondholders as 

opposed t o warrantho l ders under Nebraska law . United St a tes 

Bankruptcy Judge Timothy Mahoney ruled that "NeDraska Revised 

Statutes § 31-755 (Reissue 1985) provides a statutory payment 

priority in favor of the ob ligat ions to bondholders. There fore, 

the SI D ma y classify t he c laims o f bondholder s different f rom a nd 

s uper io r to the c l a i ms o f warrantho l ders. " 



The part i es do not dispute the bank r uptcy court's 

findings o f f act. Pertinent facts are set forth i n t he 

ban.:ruptcy court's d e c i sion and need not be repeated here. 

The sta ndar d of r eview to be applied by t his Court is 

t hat the bankruptcy court's findings of fact are not to be 

overturned unless clearly e rroneous; however , i t s concl usions of 

law are subject to de novo r e v iew. In re Martin, 761 F.2d 472, 

474 (8th Cir. 1985) ; see also, Bankr.R. 8013. Wi th that standard 

i n ind, a nd upon careful cons i deration of the briefs of the 

parties a nd amici curiae, the court finds the bankr uptcy court 

~~oul be af f irmed. 

Warranthol ders firs t contend that general unsecured 

cla 1ms must b e placed in the same c l ass in Chapter 9 proceedings. 

Bankr uptcy Code § 1122 governs classification of c l aims. That 

section provides: 

[A] plan may p lace a claim or an interest 
'n a particula r class only i f such c laim 
or 'nterest i s substanti ally similar to 
the other claims or interests of such 
class . 

11 u.s.c. § 1122(a). That sect ion applies in its entirety to 

cases brought under Chapter 9. 11 u.s.c. § 901 ; 4 Col~ier on 

Bankruptcy , 901.03[34) (15th Ed. 1979). "Classification is 

simply a method o f recognizing a difference i n r ights of 

c r editors which calls for di f ference in treatment. The statute 

accords t he Cour t a broad latitude in classification of 

creditors, and classification shotld be based o n substanti al 

differences i n t he nature of c l a i ms. " Scherk v. Newton, 1 52 F . 2d 
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747 , 7 5 0 ( lO th Ci r. 1945 ) . " [U ] n less the cla ims entitle the i r 

holders t o substantively di ffe rent r ights , they are not entitled 

t o separate classification." 4 Collier on Bankruptcy at 

~ 90 1 .03[34 ]. Howev e r, " [ t]he Code does not require a l l non­

prio r ity pre-petition unsecured claims to be pla ced within a 

singl e class ." 5 Collier on Bankruptcy 'If 1122 . 03(4). " [T]he 

Code also implicitly recognizes that separate classification of 

unsecured c l aims may be appropriate." I d. Accordingly, 

c lassification of unsecured claims is proper under certa i n 

ci r cumstance.;; . 

cases in which court s have denied separate 

classification have not involved a ny difference i n substantive 

rights . See , e.g . , Taylor v. Provident Irrig . Dist. 1 123 F.2d 

965, 966-67 (9th Cir . 1941) (sepa rate classification of bonds 

denied where d i fference based solely on maturity dates ) , cert. 

denied, sub nom. Deere v . southern Pacific, 315 u.s. 8 19 (1942); 

West Coast Life Ins. Co. v. Merced Irrig.· Dist., 114 F.2d 654 , 

67 2 (9th Cir . 1940) ( s eparate classifi cati on of matured and 

unmatured bond obligations improper where both depend on taxing 

power of district for payment) 1 cert . denied, sub nom. Pacific 

Nat. Bank v. Merced Irrig. Dist. Dist., 311 u.s . 718 (1940 ) ; 

Lu ehrmann v. Drain age Dist. No . 7, 104 F.2d 696, 701 (8th Ci r.) 

(separate classification improper where based solely on date of 

issue o ,~ bonds ) , cert. denied , sub nom. Haverstick v. Drainage 

Dist., 308 u.s . 604 (1939); Vallette v . City of Vera Beach, Fla . , 

104 F.2d 59 , 63 ( 5th Cir. 1939 ) (ho l ding t hat bondholders who had 

obtained a j udgme nt were not entitl ed to separate c lassificat i o n 
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from bond h o lders who had not obtained a judgment: "[t ) he basis o f 

classification is thus seen to be (a) the source of normal 

payment, (b) security by pledge of specific property or revenue , 

(c ) preference provided by law"), cert. denied, 308 U.S. 586 

( 19 39 ) ; and Supreme Fo est wooden Circle v. City of Belton, 100 

F .2d 655, 657 (5th Cir. 1938) (under Texas law , non-negotiab le 

warrants and negotiable bonds could be put in the same class) . 

Th~ issue for resolution, then, ' s whether the claims 

herein enti ~le thei r holders to substantivel y different rights so 

a s to require separate classification. Warrantholders ass0rt 

that Nebraska law grants no priority to bondholders over 

warrantholders. 1 Under Nebraska law, it is clear that 

bondhol ders and warrantholders are accorded different rights of 

~payment. Neb.Rev. Stat . § 31-755 (1984) , provides: 

For the purpose of paying the costs 
of the improvements herein provided for, 
the Board of Trustees or the 
Admin i strator, after such improvements 
have been completed and accept 2d , shall 
have the power to issue negct1able bonds 
of any such district, to be cal led 
sanitary and i mprovement district bonds , 
payable in not to exceed thirty years 

1 
o that effect , warrantholders also argue that legisl~tive 

history shows no priority of bondholders over warrantholde: s. 
Specifically they argue that legislative bill L.B. 868, which was 
later enacted into law as Neb.Rev.Stat. § 31-778, originally 
provided that outstanding bonds and warrants should be paid pro 
rata in the event of 'nsolvency . That language was subsequently 
deleted from the bill . Warrantholders infer tha t the proposed 
language was a statement of existing law and was deleted as 
surplusage. Bondholders, on the other hand, argue that the 
submiss ion of such l anguage indic ates t hat exis ting law was t he 
opposite. This Court can divine no legislative intent one way or 
the other from the l egislat i v e bil l and s ubsequent l egislation . 
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For the purpose of making 
partial payments as the work progresses, 
wa rrants may be issued by the Board of 
Trustees or the Administrator upon 
certificates of the eng i neer i n charge 
sho1 i ng the amount of work c ompleted and 
materia ls ne cessarily purchased and 
delivered for the orderly and properly 
cont i nuation of the project, in a sum not 
to exceed ninety-five (95%) of the cost 
thereof. 

Neb.Rev.S t at . § 31-755 ( 19 84). 

With respect to bonds , the statute provides t hat the 

property of the SID i s to be taxed in an amount sufficient to pay 

the i nterest and principal on bonds as they become due : 

(T]here shal l be levied annual ly a tax 
upon the a ctual value of all the taxabl e 
property in such district except 
intangible property which, together with 
such s i nking fund derived from special 
assessments, shall be suff icient to meet 
payment of interest and principal on all 
bonds as such become due. 

Id. With respect to warrants, however, the statute provides : 

I d. 

[S]uch warrants need not be retired on 
such date or within such five year period 
and shall not be in defa lt if ... the 
district does not have the funds to 
retire such warrants and either (1) the 
district is unabl e to sell its bonds in 
amounts sufficient to retire such 
warrants, or (2) an unreasonably high tax 
levy as compared to the l evel on other 
similar property in the county, would be 
required in order to cover the debt 
service requirements on bonds issued to 
retire such warrants. 

It is clear under the statute that the t axing authority 

of the district may be used without limit to satisfy i ts 

obligatio n t o pay the bondholders. In c ontrast, in order to 
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redee m warrants , the district i s limited to a tax levy which i s 

not unrea s o nab l y high as compared with t he t a x l e vy on other 

s imilar property in the county. Thus, the SID i s requ i red t 

levy a tax suffi cient t o make the interest a nd pr i ncipa l ayment 

on the bond . The SID , however, could not levy a t ax sufficient 

to pay of f warrants i f the tax l evy were "unre asonably high . " 

The c lear implicat i on i s t hat warranthol ders much wait for 

payment unt il new bonds can be issued or a new, rea s onabl e tax 

levied. Accord i ngly , there i s a substant i ve diffe rence in 

payment rights a ffo r ded bondholders as opposed to warranthol ders 

unde r Nebraska l aw . see, e.g., In re ~pplication of Sanitary and 

Improvement District No. 65, 219 Neb. 647, 365 N.W.2d 456 

(1985) (impl i c i tly acknowledging the di f fere nce i n payment 

·-ocedures for bonds and warrant s) . Moreover the practica l 

~£ . ~ ct of the difference in the two instruments is recogniz e d i n 

the fact that warrants carry a highe r i nterest rate and are 

perceived to be a gre a t er risk as an i nvestment . 

Warrantho lders a l so argue that even if Nebraska law 

creates a p re fe rence for bond h o lders, a s tate-created priority 

canno t b e given effect in a bankruptcy proceeding if i t confl icts 

with the priority established in 11 U.S . C. § 507. The issue 

present l y before t he Court d oes not involve a § 507 priority. 

The bondholders ackn owledge that claims entitle d to priori t y 

u nder § 50 7 have pr ' ority over t he unsec ured claims o f those 

bondho l ders. At i s sue i n t hi s case i s a furthe r c l ass i f i c a tion 
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/_..__ of u sec ured creditors pursuant t o § 1122(a) . As i llus trated by 

the forego i ng d i scussion, the classification is appropriate . 

Accordingly , 

I T I S ORDERED that t he bankruptcy court' s o rder o f 

December 2, 1986 , is af f irmed. 

'rtf 
DATED this Q1.Cf - day of October, 1 987. 

BY THE COURT: 

JUDGE 
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