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T~i a l o n this adve rs a ry ?ro ceed ing was held July 15, 986 . 

-----

Appe aring at trial on beha lf of the Sanitary and Improve~en t 
D1strict 65 of Sarpy County, : ebraska, (SID,- 65 ) <.vas Ro'Jert Doyle 
of l'lal sh , Fullenkamp, Doyle & Rau, Omaha, Nebraska. ,;:,.ppearinq on 
behalf of the Official Bondholde r s' Committee was William R . 
Hadley of West e igren , Hauptman, O ' Brien , Wo l f & Hadley, P . C. , 
Omaha, Nebraska. Appearing on behalf of the Official 
Warrantholders' Committee was Scott Davis of Bruckner, O'Gara , 
Keating , Sievers & Hendry , P.C., Lincoln, Nebraska . Sever~ l 

pretrial and post trial briefs we re filed by the parties and b! 
others in the capacity of amicus curiae. Brief s were filed on 
behalf of the Official 9ondholders' Committee by Wi l li am R. Hadley 
and Terry R. Anderson of Westergrenr Hauptmanr O'Brien, Wo l f & 
Hadley, P .C., of Omaha , Ne b raska. Briefs were fi led on behalf of 
th e Official Warra ntholders ' Committee by Gary J. Nedved of 
Bruckner , O ' Gara, Keating, Sievers & Hendry, P.C., of Linco l n, 
Nebras k a. Briefs were filed on behalf of am i cus c uria e Da in 
Bosworth Incorporat e d by Kenneth C. Ste pha n o f Knud sen, 
Be rkheimer , Richardson & Endacott , Lincoln, ebraska . A brief was 
filed on behalf of FirsTier Sank by Ronald W. Hunter, Omaha, 
Nebraska . A brief was fil ed o n behalf of amicus curiae Th e 
Nebra ska Securities Industry Assoc i ation oy Richard J. Pederse n 
and Anthony J. Fejfar of 9aird , Holm, Mc Eachen, Peders e n, Hamann & 
S tr a shei~, Omaha , Ne bra s ka . 
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The Cou rt hav i ng cons i dered t he ev i d enc e pre s e n t ed a t t r i al 
and having read each of t he pretr ia l a nd post -trial briefs and 
c onsid e red t he arguments o f counse l d oes hereby enter its findings 
of fact a nd conclus i ons of law as r e q u ired by Ba nkruptcy Rul e 7052 
and FRCP 52 . 

Sta teme nt of t he Case a nd I ssue 

The debtor filed a Cha pter 9 bankruptcy pe t i ti o n o n Apr i l 5 , 
1985. On o r abou t December 1 0 , 1985 , t h e deb t o r f i led a c o mp l a in t 
initiating an adversary proceed i ng naming a s part i e s defenda nt the 
First Nationa l Bank of Aurora a s repr esentative of the bo ndh o l der s 
of the debto r ( bondholde r s) and Edmu nd W. Holl s tein as represen t ­
ative of the wa r ranthold e r s ( wa rrantholders), r e q uest i n g tha t the 
Co ur t d e clare t he r elat i v e priority of t he bondholder s and t he 
warrantholders u nde r Nebras ka law. 

Th e i s s ue is : unde r C~ap ter 9 o f the Ba nkr up t cy Code, or 
un e r t h ~ Nebra s ka Stat u t e s, are t he claims o f bondholde rs of a 
Sanitary and I mp r o vement Di strict ( S I D) super i o r to th~ claims o f 
wa rrantholders of a n SI D t he r eby r equi r ing o r ~ermitting t he 
d e btor to trea t the c l a ims of bondholders wi th a pr iori ty ove r 
c laims o f wa r r an tholder s in a pla n of adj ustment? 

De cision 

:·e b r ska Re v ised Statues § 31- 755 (ne is s ue 19 8 ) prov ides a 
s t tu t ory pa yment priority in favor o f the obligat i ons to 
bond elders. Therefore , the SID may c l ss ify t . e cla ims of 
bondho l ders different from and s uperior to the claims of 
wa r r antho l d e rs . 

Facts 

1. A sanit ary and improvement di s t r ic t is a s pec i al pu rpo s e 
po liti ca l subd i vis i on crea ted under ~ebraska Revised S t a t u t es 
§ 31 - 72 7 et seq . {198 4 ) to p rovide for the construction of bas i c 
improve ment s such as st r eets , sewe r li nes, wa t er lines and pa r k s 
in c o nnection with the deve lopmen t o f real estate , part i c ularly 
residenti a l real estate. Sanitary a nd i mprove me nt d i strict s h a ve 
the powe r to l evy both gene ra l and specia l taxes an to c ondemn 
rea l esta t e . Under Federal law s uch district s are pol i ti ca l 
s ubdiv i sion s a nd their debt obligat ions be ar inter e s t which is 
e xempt f rom taxe s unde r §103 (a ) of t he In t e rnal Re v e n ue Code of 
1 95 4, a s a me nde d . 

2 . Sanitary and improvement district s are organized b y 
init i al proc e edi ng s i n the Ne braska Distr ic t Cour t a nd t heir bonds 
~ay not be i ss ue d wi t hout c o urt approval . Unde r Ne b raska Revised 
St atute § 31 - 7 55 ( 198 4 ), the powe r to issue bo nds exis ts o nly a f te r 
t h e i~provements bei ng f ina nced ha ve been com?leted and a cce pte d . 
?ending the i s s ua nc e of bonds , a sa n i t ary a nd i ~provement d i str i ct 
lS au t hori z ed t o issue warrant s fo r c a pita l o utlay pu r poses to t he 
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-3-

contractor performing the work and to other claiman t s, without 
court approval. Such wa rrants bear interest from the date o f 
registration with the di strict ' s trea s ure r and are norma lly 
redeemed from the proceeds of bonds sold af t er completion of t he 
improvements. Warrants issued to t he contractors and other 
claimants are normally purchased by an investme nt banker f or c a s h 
and in turn sold to investors. 

3. From May of 19 7 3 through November 9 of 1984 the debto r 
issued warrants to pay for the costs of constructing i mprove me nts 
within the SID. 

4. In Marc h of 19 77 t he debtor issued 1.5 million d o l lars of 
bonds and the net procee ds from the bond issue we re applied to 
partially satisfy warrant s outstand i ng on such date. 

On the date the ba nk ru ~tcy peti t ion was filed , t he princi pa l 
amount of $1,275,000 wa s s t ill outstanding o n the bond is sue and 
wa rrants were out standing in the principa l aQoJnt of 
$4,285,287.16. 

5 . There are in s u ff i c ient f u nd s o n hand to retire t h e 
balance of the outstand ing bonds, p r incipal and interest, or to 
~eti re the balance o f out s ta nding wa r r a nt s plus accru ed intere st . 
!n add i tion, there is an i nsu ff icient tax b a s e now and from expert 
testimony t ~ is Court conclude s that t here will be a n insuff i cient 
tax base in the r casona ; ly f ore seeable fu ture to permit su f ficient_ 
rev e nues to be gene r a ted a nnua ll y to retire the pr incipa l balance 
of t he oonds and w:1 rra nt s or e ven to service the annual interest 
ob l igation on bonds and warrants . 

6 . There are insufficient other sources of revenue such as 
f ees f rom the water o r sewer system or interest on warran ts or 
bonds held by the district which are obligations of another S ID to 
insure the payment of principal a n d interest on the bonds a nd 
warrants. 

7. The SID has proposed a plan of arrangemen t under Chapter 
9 of t he Bankru p t c y Code which provides for diffe r e n t payments to 
the bondholders and vlarrantholders depending upon the priority 
determina tion. 

8 . The bond h o lders presented evidence from s pec ia lis ts in 
sanitary a nd improve me nt district financing. The testimony was 
that specialist s in the field of sanitary and improveme nt distri c t 
financing considered bonds t o b e a more s e cure investment b e ca use 
of the s tatutory requi r eme nt concerni n g the tax ing obligation of 
the SID ; th e repayment p r ocedu re; bond s could not b e issue d 
without court approval ; bonds could not be issued wi thout the 
comple ti on of improvements which would ass ure o r at l e ast p e rmit 
the ex9e rt s t o es tima t e a futur e t ax ba se wh ic h wou ld be 
suffici n t to su ppor t a t a x l e vy enabli n g the SID to me i ts 
principa l a nd i nL~rcs t obligations on an annu a l ba s i s . Wa rr nts , 
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according to the t est imo n y , are not conside r ed as good an 
i~vestment either b y t he i nvestment ba nke r s who se ll the wa rrants 
t o t h e general pub l ic or to t he purchasers of such wa r rant s . The 
reason the wa r r a nts a re not c ons i d e red as g ood an i nve s tmen t as 
the bonds once aga i n relates t o t he tax ing abil ity of the SID. 
Wa rrants ma y be i3sued to pay contra ctors for c api ta l improvements 
as t h o se capi tal imp ovement s are being ins t alled and pr ior to 
their being c ompleted and prior to t here be i ng any pri vate 
improvemen t s whose val ue could b e used to c a l cu l ate a t a x base in 
e xcess of t he value of the bare l and. 

Th e t estimony a lso indica ted that one cou l d evalua te t he 
relative r isk o f a bond versus a wa rra n t as perceived in the 
industry, bot h b y t he s e ller an the b u yer, by r ev i ewing t he 
interes t ra t e. S ince warra n ts are considered to be sho rt-te rm 
instrument s paya ble by t h e f u ture issuance of bonds wh e n the t ax 
b a se i~ su f ficient and by other s ources if the SID has other 
sources , h i s to r ical l_ t he i n t ere s t r a tes on wa r r ants have be e n 
sig n i ficantly higher than the intere st ra tes on bonds. 

The re we r e seve r al obj e ct i ons to t h e testimony of the e x perts 
and t o the i ntroduction o f various pa rts of the de~osit ion of one 
e xpert . However, the witness wa s p ermit ted t o t es ti fy as to h is 
opin ion and Exh i b it No . 6, h ls deposition, was admitted subj e ct t o 
t h e Cour t r ev iewing the e v i d e nc e and mak i ng a de t ermi nation after 
s u c h r e vi e w of whethe r or n o t t he obJ ection should be s ustained . 

Th e Court finds that t h e obj e c tion s to the witness's opinion 
conce rning the · perception of risk o f wa r r a nts ve r s us bonds , as 
perceive d by t he s e ll e rs and purchasers o f t he ins t r uments , a re 
no t we ll founded and are overru led. 

Th e Cour t fu r ther find s as a fact that s ellers and purc ha sers 
o f warrants and bonds did p e rceive a di f f e rence i n the risk of 
s u c h instruments . Such opin ion of ri sk is represented by the 
highe r i n te rest r a t es the purchaser s demand of wa r rant s in 
con t r a s t to ra t e s required of bonds. The Cour t does not fi nd, 
however , t hat t he di ff eren t r i sk is perceived to be r isk of 
repayment . No e v idence was presented tha t any warrantholder 
cons ide red the possibility o f nonpayme n t when t he warrant s we r e 
purc hased. Instead , the evidence is that t h e "ri s k 11 facto r 
considered by the p urchaser of warrant s concerns the timi ng of 
payment. 

9. Holders of Type I wa rrants, tho e issued before 1 97 6 were 
a~pa rently told that t hey wou l d r ece ive interest pa y ments whe n the 
warrants were r etired ; that r e tireme nt would come when the 
developmen t was impr o ved enoug h so tha t t h e t a x b a se wa s 
s u ffic iently high t o enable t he SID to sell bonds a nd be able to 
reti r e s uch bonds from annual t a x pa yme n ts. 
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-------
10. Holders of other types of warrants , issued af te r changes 

in the law, were told interes t would be paid a nnually, with 
principal payment to be made when the SID was able to sell bonds. 

11. The final group, ho lders of a third type of warrant, 
were beneficiaries of a statute that required annual interest 
payments and a specific retirement date. 

12. Bondholders, in contrast , purchased instruments with a 
specific payof f schedule for inter es t and principal. 

Conc l usions of Law and Discussion 

Sanitary a nd Impro vement District 65 of Sarpy County, 
Nebraska, is a muni c ipal corporation created pursuant to the 
?revisions of Nebr3ska Revised Statute §31 -727 through §31-780 . 
It has o utstand i ng warrants which were issued ~ursuant to the 
~uthority granted the SID by such statute and ou t standi ng bonds 
which were also issued pursuant to the authority granted by such 
sta tute. The bondholders and the warrantholders agree that the 
SID is unable at this time and will be unable for t h e foreseeable 
fu ture to raise sufficient taxes or obta in other s o urces of 
revenue to satisfy all of the principal a nd interest obligations 
resulting from the issuance of the warrants and t h e bonds . 
Therefore, the issue for the Court is whether the bonds get paid 
first o r have some priorit y of ~ayment or whether the warrants and 
bo nds a r e of equal priority unde.r the state statu t es o r the 
Ba n kruptcy Code. 

Under the Bankruptcy Code the issue really is whether the 
claims of the bpndholders may be classified different ly from the 
claims of the warrantholders. The author i ty for cla s sifying 
clai~s is f ound in Bankruptcy Code § 11 22 as applied by Bankruptcy 
Code §90 1 to a Chapter 9 filing. 

Bankruptcy Code §1122 states : 

Section 1122. Cl a ssification of Claims or 
Interest. 

( a ) Except as provided in subsection (b) of 
this section , a plan may place a claim or an 
interest in a particular class only if such 
claim or interest is substantially similar to 
the other c l aims o r inter ests of such class. 

(b) A plan may d esignate a separate class of 
claims consisting only of every uns e cured 
claim that is less than or reduced to an 
a mount that the cour t a p~roves a s r e asonable 
and necessar y for admin is trative convenience . 
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For purposes of this case, subs ection (b ) o f §1122 is not 
app licable. The di s t rict is not attempting to classify 
warra ntholder claims differe n t ~rom bondholde r claims o n t h e basis 
of amount. 

Nebra ska Revised Statutes §31-72 7 ( b) (Re issue 198 4) defines 
warra n t s and general obl igation bonds . A war r ant is de f i ned at 
§J1-727 ( b )(5)( d ) as: 

"An i n v e s tment security under Art i c le 8 of the 
Uniform Commercial Code i n the form of a 
short -te r m i n t ere s t bea r ing order payab l e on a 
s pecifi ed date iss ued by the Board of Trus tees 
o r a dm inis t rator of a sanitary and improveme n t 
distri ct to be paid f r om funds expected to be 
r ecei ved in t h e fu ture, including, but not 
limited t o , p ro perty t ax collections , special 
asses men t collec tions, and proceeds o f sa l 9 
of general obligation bonds ." 

A g e neral obligation bond is defined at §J1-727(5)(e) as: 

"An i nve stmen t s ecurity under Art icle 8 of the 
Uniform Commerci a l Co d e in the f orm of a 
l ong-term written promis 2 to pay a specified 
sum of mone y , r e ferre d to as the f ace value or 
p rincipc l amoun t, a t a s ~e ified maturity date 
or d a tes in the fu ture, p lu s per i odic inte rest 
at a specified :cate ." .· 

For purpos£s of the bankruptcy a na lysis, both a war r ant and a 
general obligation bond are unsecured obliga tions of t he SID . The 
statute grants no lien on any proper ty o r as se t of t h e SID to 
secure the inte r es t of the warranthold e r or the bondholder. 

An ana l ys i s of the statutory s cheme l eads this Court to the 
conc lusion that t he l egislature dio no t anticipate nor p rov ide for 
treatment of warran t holde rs o r bondholders in the case of an SID 
bankruptcy . However, the legis lature did a uthorize bond holders 
a nd wa rran tholde rs to be trea ted differe nt l y with. reg a r d to 
paymen t if and when warrants became due pursua nt t o the s ta t ute 
a n d there were insuffici e nt funds available f or suc h p ayment. 

Se ction 31 -755 , as ame nde d in 198 2 , provides that wa rrants 
issued pr ior to July 10, 1 975, for capital ou t lay s of the district 
s hall become due a nd payable twe lve month s after Apr il 21, 198 2, 
a nd warrants issued on or after J u ly 10 , 1 9 76, for capital out l ays 
o f the dist r ict shall become due a n d paya b le not l ate r than five 
years from the da te of issuance ; 

"provided , that such wa r rants need no t b e 
retire d on s uch da t e or within s u c h five - y e ar 
p e ri od nd s hall not be in d efault i f the 



District Court o f t he County shall determine, 
upon application t o it by the di strict, t hat 
the dis trict does not have the f u nds t o re ti r e 
such wa rran t s a nd e ithe r (1) t he distr ict is 
unable to sell its bonds in amou n t suf f ic ient 
to retire such warra nts, or (2) an 
unreasonably high t ax levy, as compared to the 
levy on other simi lar property in t he county, 
would be required i n order to c over the debt 
s e r v i ce requirements on bonds issued to retire 
s uch warr a nts. .upon mak i ng such 
determination the District Court may make such 
orders concerning r etirement of the warrants 
a s it shall determine proper under the 
circumstances of the di strict including 
ordering an inc r ease in the tax levy of the 
district to provide funds for warrant 
redemption, exce~t t hat no court-ordered tax 
levy for rede mption o f warrants shall cause 
the total t ax levy of the district to be 
unreasonably high a s compared with the tax 
levy of o the r similar property in the coun ty. 
Such war rants. . s hall be redeemed and paid 
from the proceeds of s pecia l assessments or 
from the sale of the bond s is s ued and sold as 
prov i ded in this section or f rom an y o t he r 
funds available for that ~urpose . Bonds to 
redeem such warrant s shall be issued a s s oon 
as economically feasibl e and t o the e x t en t 
warrants a r e no t redeeme d from oond proceeds 
or othe r funds availab l e f or such pur~os e , the 
disttict shal l make a tax levy to provide a 
si nking fund for warrant redemption, e xcept 
that such obligation shall no t r equ i re a tota l 
tax levy by the district which shall be 
unreasonably hig h as compared with the tax 
levy o n other similar prope rty in the count y . 

. the Soard of Trustees . . shal l levy 
special assessments on a l l lots, parcels, or 
pieces of real estate benefited b y the 
improvement to the e x t e nt of the bene f i ts to 
such property, which, when collected , shall be 
set aside a nd constitute a sinking f und for 
the payment o f the interest and princ i pa l of 
s u c h bonds . I n addition to the specia l 
assessment s p r ovided fo r i n t his s ection, 
t h e re s ha ll be levied annually a tax upon the 
ac tual va lue of all the t axable property in 
s u c h dist r ict excep t intangi ble property 
which , together with such si nki ng fund derived 
from specia l assessme n ts , shall be s u ff i c i ent 
to meet payme nts of i nteres t a nd principal o n 
a ll bo nd s a s s uc h become d u e . Such tax shall 
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be known as t he san i ta ry and impro veme nt 
distr i ct tax a nd s ha ll be payabl e a nnuall y i n 
mone y." 

In summa ry, wi th reg ard to payment of bonds , the S ID is 
requ i red by §31- 755 to levy a tax u pon the p r o pe rty i n the 
distr ict i n addi t ion t o levy i ng specia l asses sments on t h e 
benefited prope r ty wh i ch wil l permit the SI D t o make the i ntere st 
and pr incipal payments o n al l bonds of the SID. In contrast , the 
SID is not r equire d and cannot be requ ired by a St ate District 
Court j udge to ma ke a tax levy s uf fic i ent t o pay o ff wa r r an t s when 
they come d ue i f such tax levy will be unreasonab ly high a s 
compared wi t h the tax levy on other simi lar property in the 
county. 

There is a s ignif ican t dif ference in the ~ayment r igh ts of a 
warran t holder a nd a bondholder as a matter of law. 

Recent l y the Nebras ka Sup r e me Court rev i ewed and i mpleme nted 
the t erms o f § 1-755 with regard t o warran t s i ssued p r i o r to July 
10r 1976 . These war r a n t s we re identified a s Type I warrants both 
i n the Ne braska Sup r e me Court opin ion a nd in t he evidence and t he 
arguments p r e sented to th is Cour t. See In Re App l i c a t ion o f 
Sa nita rj and Improvemen t Di st r ic t No . 65 , 219 Neb . 647 , 36 5 N. \l. 2d 
4S6 (1 985) . I n that ca se t h is SID reques ted from the Di s trict 
Cour t a n e x t e ns i on of time within which to reti re the Type I 
wa r r ant s. The Di strict Cou r t gr ant e d such e x t ension and the 
w rran tho lders appealed to t he Nebraika Supreme - Court . The Court 
found t h a t t h e SID ha d a s-s ts includi rrg receivables from spe c ial 
as se s sment s total i n g a pproximately $800 , 0 00 . Since t h e SI D wa s 
not p r ohibited from using t he $8 00,000 i n rece i vables f rom s pec i al 
assessme nt s to r etire Type I wa r rants , t he Co urt d i r ected that 
such receivables be used to retire such warra nts. However, with 
regard t o mak ing a tax l e vy h igh enoug h t o pay o f f the warrants, 
the Cou r t acknowledge d t h e l a nguage o f §3 1 - 755 and found t ha t i t 
was not economically feasi ble f or the SI D to i s s ue bond s to re t ire 
al l of the war rants in q ues t ion . The Court c onc luded tha t ra isin g 
the t ax levy by $0 . 30 per $100 of t a xa b l e valuation to e sta blish a 
sinking f und t o r e t i re t he r e mai ning Type I warr nts would not 
resul t in a tax l e vy "unr easonably high a s c ompared wi th the t a x 
l e vy on other similar property in the county" . 21 9 Neb. at 653. 

The Nebra ska Supreme Cour t implici tly acknowl edges t he 
di f ference in payme nt procedure for bonds and wa r r ants . To 
determi ne an appr opria t e tax levy for the payment of warrants , the 
tri e r of fact mus t deter8ine that s uch tax levy is not r e asonab ly 
hi gh in compar i son with the t a x l e vy on similar prope rty in the 
county. Although t h e Supreme Court did not have befor e it a 
que stion of the tax l e vy for pa yme nt of bonds, this Court 
concl ude s that, i f it had the o pportunity , t he Nebr aska Supreme 
Co urt would interpr e t §31-755 to me an that the SID was r e quire d to 
set a tax l e vy high e nough to pa y the a n nual insta llme nt of 



~- principal and interest on such bonds wi thout reg ard t o the 
reasonableness o f t he levy in r e l at i on t o the t ax levy o n similar 
pro perty in t he c o u n t y. 

The Nebr aska Sta tu t e s concerning s a nitary and improvement 
distri c ts h ave b e en amende d many t imes since 1 9 49. The bas i c 
ame ndme n t s in 1 96 7, 1976 and 1 98 2 a ppear t o change war r a n t s and 
bonds from totally dissimi lar instrument s wi th r ega r d t o l e ngth t o 
maturity , inte r es t payment require me n t s , redemp t i o n r i ghts, and 
payment proce dure s, to instruments whi c h a r e n o w similar i n mos t 
respects. Howe ver , the mand atory na t ure of the l ang uage i n §71 -
3 55 conc e r n i ng the t a x levy for pa yme n t of bonds and the 
prohibitive nature o f the l anguag e concern i ng t he t a x l e vy f or 
payment of war r ant s l ead s th is Court t o believ e that ther e i s a 
signif i c ant d i f fe r ence i n pr i o r i t y o f paymen t a s b e t ween 
wa rran t ho l de r s ' a nd bond ho l ders' r i gh t s under the Nebra ska 
Sta tute. Th i s Cour t , there fore, conc ludes t hat , no twithstand i ng 
the various sta t u t o r y amendmen t s , the intent o f t h e Ne b r a ska 
legislature was and stil l is to provide that bond s get pa i d unde r 
all circumsta nces and \~arr a n ts get pa i d i f the Di s t rict Court 
finds that the SI D has s u ff icie nt assets fo r suc h pa ymen t or finds 
that a tax levy c a n b e se t wh ich p r ovides fo r full p a yme n t but 
does not make s uch t ax l e vy unre asona b l y high a s c ompared with the 
ta x l evy on othe r simi l ar p roperty in the coun ty. 

A separate journa l entry sha ll be fil e d entering judgmen t in 
f a vo r of the bondholder right s over the right s of t he war r a n t­
holders . 

.. -
DATED : Dec ember __ 2_, 1986. 

BY THE COURT: 
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