
IN TH E UNI TE D STATES DI STRI CT COURT 
FO R T!! E D I S T R I CT 0 F N E U R AS K 

SJR ENTERTA I NMENT , IN C. 1 

d/b/ a BROWN DERBY LOU NGE, 

Appel l an t , ) 
) 

v s . ) 
) 

FIRS T NATIONAL BANK AND TRUST ) 
COMPAN Y OF KEARNEY , NE, ) 

) 
Appellee. ) 

SJR ENTERTAINMENT, INC., 
d/b/ a BROWN DERB Y LOUNGE, 

Appe l lant, 

vs . 

) 
) 

) 
) 
) 
) 
) 

FI RST NATIONAL BANK AND TRUST ) 
CO MPANY OF KEARNEY, NE, ) 

Appellee. 
) 
) 

eva 7 -L- 5 07 

v CV8 7-L-569 

MEMORN DU M OF DEC ISION 

The debtor, SJ R Ent er t ai nment , I nc ., d/ b/a Br own Der by 
Lo un ge ( SJR ) , appe a l s f rom the May 11, 1 987, order of the 
ban kr uptcy cour t g ran t ing t he c r edi t or bank's motion for 
r e l ie f f r om t he a utomat ic s tay. Th e cour t denied SJ R' s 
motion fo r stay of t he o r der on J une 1 , 1 98 7 . The judgment 
of t h e ba nk r upt cy co urt •sh a l l not be set aside unless 
cl e ar ly e rr oneous.• Fe d.R. Ba nkr. P. 801 3. 

As of Apr il 11 , 1 98 6, the date that it filed f o r 
r eor ga ni za t i on under Cha pter 11, SJR owe d t he First Nationa l 
Ba nk a nd Tr ust o f Kearney $36 ,497.4 7 in pr inc ipal an d 
$5,6 81. 21 in i nteres t on an Apr il 1 3 , 1 983, promisso r y note. 
The ban k h a s a l i en o n the b usi nes s property under a sec urit y 
a gr eement. It also ha s li e ns o n proper ty of Sandra and 
Delmon t Ruh t er , SJ 's owne r a nd co-signer s , who have f iled 
f o r rel i ef unde r Chapt e r 13 . Tha t property include s tw·o 
veh i c l e s , a boat and tra iler, a nd a residence and le a seh old. 

The bank so ugh t r e li ef fr om th e a ut omatic stay under 
bo t h p r ov is i ons o f 1 1 U. S. C. § 3 6 2 ( d } : 

(d) On r eq ue st of a arty i n i n t er e s t a nd af t er 



not ic e and e h earjn<J , the cou r t fl h ~ll grllnt 
relief tr o . t he stay p r ovided un der s ut) se ctio n 
(a ) of thic se c ti on , s uc h as by t er mina u rg, 
ann ulli ng, mo di f ying, or conditi o ning su ch 
s t ay --

(l) f or ca use, i ncJuding the lack of adequL!t e 
p r otectio n of an i nt er es t i n p r o perty o f su c h 
pa rt y in i n te rest; or 

( 2) with respec t to a stay of an a t a ga in st 
proper ty under sub s c tion (a) o f t hi s s t ion, 
if 

(A) the debtor do es not have a n equi ty 
in s uch property; and 

(B) such property is no t ne c essa ry to 
an ef fective r eorganizatio n. 

In i ts Ma y 11, 1 987, o rde r, the b nk ruptcy c ourt wr ote: 

Cred ito r g r ante d re lief against busines~ 
pr o pe rty. No Insur a n ce. Based upon af fid.:n:i t 
of Debtor -- any p l a n woul d be l i q uidating 
plan, not nece s sa r y to effecti ve r eor ga niz a tion. 
No repor t on file. 

I n its o r al sta t e JL. ents, the c o ur t said: 

I f in d t hat the de bto r does have, base d upon th e 
evidence prese n te d , equ ' t y i r. t h e prope rty. On 
t h e oth er ha nd, the de bt or i s n o t adeq uat e ly 
protec t ing the i n terest of t he cr edi tor. T e r e 
i£: n o i n sura nce o n th e busi ne ss propert ' . 

In addi t ion, t his deb t or has b e en i r. t hi 
Bank ru ptcy Co u rt f o r a s i gnif i ca nt a moun ... of 
tim e, a nd t ha t is si n ce Ap r i l of 1 986 , a nd 
t here hav e bee n no mon t hly repo r ts o n f il e, 
ev en t h ou gh t he l oca l r ule was in e ff ec t ... . 
So t hey are in violat i on o f a local ru le f or 
a si gn i fi ca nt am ou nt o f t im e. 

s.a s e d u po n t h e a f f i da v i t s t h a t we r e p ::- e s e r. e d 
by tb e ·e .tor, th is busi ,e ss cannot be 
e f f ect' v el y r eorg a nizea but tt~ ou gh a 
li q uidatio n, a nd I gu e s s in s om E: cases I s y 
t h a t ' s a r e o r g a n i z a t i o n , b u t i n t h i s ca s e , 
since th ey 're not p r otecti ng t he i nterests 
of t he cre d it<r , I'm go i ng t o grant re l ief 
to t he cr edit o r a t: t o t he busines s prope r ty .... 

-l 



Tr . ll . 

Despite the bank' s s ugges tion s to th e co ntrary in its 
brief, it appear s that the bankruptcy co ur t bas d i ts 
de ci sion on S 36 2 (d) (1) onl y beca use it express ly found that 
SJ R had equ i ty in t he proper ty, pr e c l ud i ng r e l · ef und r 
subsection (d) ( 2}. Thu s , the o nl y i s s ue i s whe t he r gra nting 
re li ef f rom the stay under § 36 2(d ) (l ) wa s c l ea rl y erroneous. 

There wa s no evide nce bef o re the court that the co l latera l 
was in ur ed, and the debtor h ad faile for thir teen months to 

·f i l e th e re ui red monthly r epo rts . SJR di d not meet i t s 
burden of proo f in resisting t he motion for relief from t he 
stay fo r cause . S 36 2 (g) ( 2). 

I have considered the other ar guments raised in SJ R's 
brief , as well as t he is sues l is t ed in it s •designa ti o n of 
items to be i nclu ed in record o n appeal,• and find them to 
be wi t hout merit . 

D ted April ~~, 19 88. 

BY TH E COURT 
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By V/i lilan, L. Olson, Cl:~., .. / 


