
UN I TED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA Publ i shed a t 

73 BR 292 
IN THE MATTER OF ) 

) 
RUSSELL AND PRISCI LLA WOBIG, ) 

) 
DEBTORS } 

CASE NO. BK86 - 3 615 
Chapter 12 

MEMORANDUM OPINI ON RE HEARING ON CONFI RMATI ON 

A f i na l ev i dentiary hearing on the c o n firma bi l ity o f the 
modified plan of reorganization filed by t he debtors on Fe brua ry 
23, 1 987, was held in Omaha on February 23, 1987. Appearing on 
beha l f of t he de btors was David Hahn of Li ncoln, Nebraska . ~ 
Appe aring on behalf of The Anchor Bank , a secu red creditor a nd 
o b jecti ng party, wa s Robert Bothe of Omaha, Nebras ka. 

Pu rsuan t to Bankruptcy Rule 7052 and FRCP 52 th i s opinion 
con t ains f inding s of f act and conclus i ons of law. 

I ssue 

Does de b t ors ' modi f~ed p l a n o f reorganization comply wi th all 
of the provis i ons of Chapter 12 and of Title 11 o f t he United 
Sta tes Code ? 

Deci s i on 

Pl an f a ils to c omply wi t h al l of the r equirements of Chapte r 
12 and c a nnot be c onfirme d in its present f orm. Debtors are 
granted fif t een days from the da t e t his order is fi l ed to fi l e a 
sec ond modi f ied plan c o n f orming t o t he r equirements of this o r d e r . 
Fa i l ure t o fil e a s e cond modified plah by such d a te wil l result i n 
d i smissal of t he case . At the time o f filing the s e c o nd modif i ed 
plan, d ebt ors a r e d i rec~ed t o serve u pon Mr. Bothe on behal f of 
The Anchor Bank a c opy o f the s econd modified plan . Mr. Bothe, on 
b e hal f of h i s c lie nt , shall f i le obj e ctions to the s econd modif i e d 
p lan wi th i n ten days after it is f ile d or such objection s hall b e 
waived. I f obj e c tions a re f i l e d, the Court shal l consider t he 
terms of t he s econd mod ified p l a n and the objecti ons. If such 
o b j ections a r e t he same as or not signif icant ly dif fe r e nt from 
tho se obj e c t i o ns which have previously been l itiga ted, the Court 
s ha ll c o nf i rm the s e cond modif i e d plan over t he objections. If 
there is a s ignif i can t difference i n the objections based upon t he 
c h ange of terms i n the s e cond mod i fi ed plan, t he Cour t s ha l l s e t 
t he ma tter for he ar ing o n a e xpe d ite d basi s . 
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Findings of Fact and Conclusions o f Law 

1. Debt ors mee t all of the qualification requi reme n ts of 
Chapter 12 of the Bankru ptcy Code. 

2. ebtors have complie d wi t h al l of the terms and 
provisions of Chapter 1 2 a nd the Local Rules except for c ertain 
ter s o f the pla n a s are outl i ned below. 

3. The values of t he assets al l eged in the debtors' modi fied 
pla n are accepted by the Co urt as the act ual values and the 
allowe d secured claim of Th e Anc hor Bank is determi ned to be 
$59,698. The balance of The Anchor Bank claim is allowed as 
unsecured and all of the unsecured claims listed in the schedules 
and the modified plan are allowed as u nsec ured. 

4 . The classifica t ion of creditors i n the modi fied pla n o f 
reorgani zation is approved but the t r eatment o f those creditors 
l i s ted in Sect i on VI(b) is not a proved. The treatme nt of ~ he 
a llowed secured claim of David H. Hah n is approved. The treatment 
of t he "nec essary creditors" in Section VI (c ) is approved. 

5. The t r ea tme nt of the al l owed secured claim of The Anchor 
Bank is not a pproved. 

6 . The debto proposes to pa y the allowed secured claim o f 
The Anchor Ba nk in de ferred cash payments over a per iod of seven 
years a t an a n nual in terest rate of 10% with bi-annual paymen ts . 
The fi r st bi-annual pa yme nt wou l d be six months afte r conf irma tion 
o f t h e p l a n a nd would be i n the amount of $6, 0 30.9 3 . Debtors 
propo se to ma ke a· t o t al of fourteen such payments to The Anchor 
Bank, a t which t ime al l debt s t o The Anchor Ba nk would be paid and 
discharged . In add it i o n, the de btors propose to make availabl e t o 
the t rus tee a·ll e xcess operating p r of i ts for each year ending 
a fte r the conf i r matio n o f this plan to make add itional princ ipa l 
pa yments on the s e c ured portion of the c laim o f The Anchor Bank . 
The debtors propo se as pa rt o f t he opera tio n t o sell feede r pigs 
and c u l l sows in the o r dinary c our s e o( b usiness free and clear of 
l i e n s of The Ancho r Bank and use the proceeds to maintai n the 
s ecurity of The Anchor Bank, l i v i ng e xpenses, t rus tee fees, 
at t orney fees, other profess i onal f ees and operating expense s. 
Debtor proposes that Anchor Bank shal l maintain a lien on the 
r emaining hogs a nd proceeds the r ef r om during the time that 
payments under the plan are owing to the Bank. 

7. The Bank whi ch has an undisputed validly perfected 
secur i ty interest in t he s ows and t h e off s pring of the sows, as 
wel l as a secur ity inter est i n e quipment a nd cash collate ra l , 
o b jects to confirmation. The Bank acknowledges t ha t t he a l l owed 
sec ured claim is $ 59,698. However , t he Ban k c la ims tha t the 
d e btor cannot sel l the f uture of fspring of s ows whi c h are it s . 
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collateral free and clear of liens. To do so , accordi ng to t he 
Bank, v iola tes Se ction 5 5 2 o f t he Bank ruptcy Code a nd Sect ion 
1225 (a)(5 )( B) ( i). 

Section 5 52 ( b ) concer ns the post-pe ti t i on effect o f a 
s e curity interest. It prov i des in part : 

"if the debtor a nd an enti ty e n tered i nto a 
security a g reement before the commencement of 
the case and i f t he s ecurity i n ter est created 
by such s ecurity agreement e xtends to property 
of the debtor a cquired be fore t he commencement 
of t he case and to proceeds, prod ucts, 
offspring, rents or prof i t s of s uch property , 
t hen such securi t y inter es t extends t o such 
proce eds , p roduct, o ffs pring , rents , or 
p rof its acquired by the e s t ate a fter t h e 
c omme ncement of t he c ase t o the extend 
prov i ded by such security agreement and by 
appl icable non,bankruptcy l aw, e xce pt to a n y 
exten t that the Court, after notice a nd a 
hearing and ba s ed on t he equities of t he case, 
order s otherwise." 

Section 1225( a )( S) (B)(i) provides that t he Cour t s hall 
conf irm a p l an if t h e plan provides that t he holde r of a n al lowed 
secur e d claim r e tain s the lien sec r i ng such claim. {Such section 
p rovide s a numbe r o f other things bu t the para phra sed port ion is 
t h e only por tion significan t for t his case) . 

From the e vidence pres ented , it is clear that t he Ba nk's 
security int erest i n f eeder pigs produced post- pet i tion conti nues 
and is not c ut o f f by the fi l i n g of the bankruptcy petition. 

8. Debtor proposes t o se l l feed e r pigs fre e and clear of 
s uch l ien. The debtor propose s to use proc e e ds of such sa l e in 
t he o pera tion o f the busine ss which t he Court f i nds a s a fact 
mea n s that Bank i s depr i ved of i ts lien on t hose feede r pigs whi ch 
are s old and d eprived of i ts l ien o n the proce eds of such sa les . 

However, Section 5 52( b) p ermi ts the Court to order, a f ter 
n o t ice and a hea ring and based upon the equi t i e s o f the case , tha t 
the s ecuri t y interest of the c red i t or doe s not e xtend to certa in 
offspring or to the p r oceeds of sale of t hose o f f s pring. 

9. There is an obvious tension between the var ious sections 
of t he Bankrupt cy Cod e , includ ing Section 552 and 1 225 . If the 
Court were to f i nd t ha t debtor with a lives t ock operation sub j ect 
to secur i ty inte re s ts in livestock and the o ffspr i ng of such 
livestock was unable t o sell the l i vestock to fu nd an operating 
Chapter 12 plan be c a use o f the terms of Section 1225 ( a )(5)(B)(i) 
no "family fa rmer" whose business was s ubstant i a l ly a livestoc k 
opera t ion would be a ble to obtai n conf irma tion o f a Chapter.1 2 

-
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plan of reorganization. This Cour t has read the specific language 
of the Statute and the "legislative h i story." It is apparent that 
Congres s i s a ware of the problems that farmers are having in a 
d istressed agricultural economy as it exists at this time and that 
Congres s was aware t hat many farmers could not effectively 
r e organize under the strict statutory language of Chapter 11. 
Ther efore, Congress p a sse d what now is known as Chapter 12, 
popularly called t he Family Farmer Bankruptcy Act. 

The interplay betwee n Section 552 and Section 1225 is 
s ignifica nt. The creditor with an allowed secured claim must 
r e c e ive under the plan of r e organization the value of its allowed 
s e c ure d claim. In this case , t he c r editor must receive $59,698 
and if s uch receipt will be over a period of years, cre d i tor has a 
r i ght to receive interest at a fair rate so the creditor receives 
the present value of its claim. It has a right t o no more money 
tha n h a s been proposed under this plan. However, it also has the 
right t o protection of its interest in the collateral. 
"Co l la1;era l" i s the s ows and the offspring of the sows. 

' Chapte r 12 does not absolutely prohibit debtors f rom using 
the proceeds of sale of certain collateral . This Court be l ieves 
that i f the debtor can pro pose a plan wh ich "adequately protects" 
the interes t of t h e creditor in the collateral, debtor may use 
s uch proceeds. This is no d iffere n t t han the standards for relief 
f rom t he a utoma tic s t ay under Sect i on 362 and the standards for 
use of cash c ol lateral under Section 363. Credi t or must be 
protect ed, but i f t h e c r edi t or i s p r otected, the debtor is 
p e r mitted t o u se c a sh collatera l . The Court is aware that 
preconf i rmat i on "adequate prot ec t ion" analysi s may not be 
a pplica ble to the interest of t he creditor, post confirmation. 
See In re Monnier Brothers, 755 F.2d 133 6 , at 1340, 41 (8th Cir. 
1985) . However, if a p l an is feasibl e and meets other 
conf i rma tion r equirements, t he creditor only has a right to 
r ece i v e t he al lowe d a mount of i t s s ecured claim and retain a lien 
on collateral to t he ext ent o f the balance due on the allowed 
s ecured cla im. Any othe r conclu sion prohibits Chapter 12 
r eorga n ization of a l ives t ock operation. 

1 0 . The business of t he debtor is raising and selling feeder 
pigs . The debtor own s cer t a in s ows which are subject to the 
security interest of the Bank . Debtor, through use of the labor 
a nd manage ment skills and marke t ing skills, produces pigs that 
when f ed t o a certain s ize a re s o ld. The proceeds of those sales 
are used in the ordinary cou r s e o f business outside of bankruptcy 
to pay the o perating expens es of t he business an• to make the 
p a yme n t s to the Bank. Withou t the ma na geme nt services of the 
debtors, the re would be no o f f s p r ing. If there were no offspring, 
t he Bank, i n a l i quidation setting , wou ld receive no more than the 
value o f t h e sows as they e x i st at thi s time . Purs uant to t h e 
modif i e d plan o f reo r g a nization , the Bank is t o receive 
l iqu idation value s of the colla teral. I t c annot r eceiv e more tha n 
i t s al lowed secured cl a im . 
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11. The real quest i on before t he Court is "does the p l an 
protect the in t erest of the Bank in the colla t eral since t he 
debtors p opose to se l l feede r pigs a nd us e the proceed s i n the 
opera tion of the business?'' The Cour t fi nds as a fact tha t th i s 
mod ified plan o f reo rganization does not protect the interest of 
the Bank and cannot be con f irmed. 

12. The Court concludes that t he equities of t he ca s e are 
suc h t hat t he l ien of t he creditor o n the c~llatera l neces s ary for 
the oper a t i on of the p l an may be c ut off pursuant to Section 
552(b), if t he plan protects the i n t e r est of the cred i tor in the 
manner described be low. 

1 3 . ,Be cause of the short time periods permitted b y t he 
Statu t e, to simply den y confi r ma t ion a nd not s ugge st what changes 
will be r equ ired to obtain conf i rmation wou ld be inap p ropriate 
and, t he r e f ore , t he Court is going t o make a r equiremen t that, if 
complied with, will probabl y be_ suff icient to obtain confirmat i o n . 
In the sec ond modified plan of reorgani zation wh i c h the debtor 
must f i l e pursuant to this orde r, t he debtor must promi se to 
mai n ta i n a min imum value i n t he hog herd, inc ludi ng s ows plu s pi gs 
on hand, o f at lea st 11 0% of t he r e maining balanc e o f the Bank 's 
a llowed secured cla i m. In addit i on, the de btors must a gree to 
f i le monthly reports of i nve ntory a nd values and to per mit 
i nspection by t he cred i tor or t he t r u s tee upon reasona b l e not ice . 
Fur ther, the d e b t ors mus t propose i n the s e c ond modif i e d p lan of 
reorgani zat i on that the unsecured claim of t he Bank sha ll not be 
d i scharged u nti l t he e arlier of thr e e years -from the date o f 
confi r ma t ion or full p ayment of the a llowed secured c l aim. _-

Such rovi~ions will ade quate ly p rotect t he i nterest of the 
Bank and s t il l permit the business t o oper a t e a nd wil l leave the 
creditor ' s lien in p l ace on a herd with value in exc ess of the 
ba l ance due. 

14. To obtain conf i rmat i on the de btor needs t o mod ify the 
pla n in one other manner. In Section VI( a) debtor proposes to 
make availa ble to the trustee a ll excess operating prof i ts f or 
eac h year to make addit i ona l principa l pa yments on the s ecure d 
port ion of t he claim o f The Anchor Bank . This provis ion i s not i n 
comp liance wi th Section 122 5( b ) (1 ) which provides : 

If the trustee or the holder of an al lowed 
unsecured cla im o bj ect s to the conf i rmation o f 
the p l an , then the Court may not approve t he 
p l an, unles s , as of the effective date of t he 
plan--

( A) the va lue of the prope r t y to be 
distributed u nde r the p l a n on acc oun t of 
suc h c laim i s not l e s s than the a mount of 
s u c h cla i m; or 
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(B) the plan provides that all of 
the debtor's projected disposable i n come 
to be received in the three-year period, 
or such longer period as the Court may 
approve under Section 1222(c), beginning 
on the date that the first payment is due 
under t he plan will be applied to make 
payments under the plan. 

This provision is similar t o a provision in Cha pter 1 3 and is 
now being interpreted by this Court in Chapter 12 cases to mean 
t hat excess disposable income must be paid on unsecured claims not 
t o permi t a faster paydown of the principal amount of the allowed 
s e cured claim. Therefore, the plan must be changed to provide 
t ha t the plan will remain open for three years and all of the 
debtors ' pro jected disposable income received in the three-year 
peri od s h a ll be appl i ed to make payme nts under t he plan or on the 
unsecured claims. The allowed unsecured claims shall not be 
di scharged for t hat three-year period. 

1 5. If the a bove-listed requirements are met, debtors may 
ne e d t o change the trus t ee fee provis i on also. 

16. Pending conf irmat ion , debtors may use cash collateral a s 
requested, but must keep i nventory levels a t 110% of the al lowed 
secured claims . 

Separa te Journa l Entry shall be fi led denying confirmation 
pu rsu a nt to thi s Order . 

DATED : March 18, 1 98 7. 

BY THE COURT: 

Copies t o: 

David H. Hahn, Attorney, 249 Cherry Hill Blvd., #3, Lincoln, NE 
68510 

Robert J. Bothe, Attorney , Suite 1 1 00, One Central Park Plaza, 
Omaha, NE 68 1 02 t1 

Richard Lyd ick, Attorn e y , P.O. Box 1535 , Omaha , NE 68101 


