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MEMORA DUM OPINION 

He a r ing was held on February 19, 1988, on mot ion s f iled by 
Bank o f ,Papi l lion (Bank ) requesting the Court to order t hat t he 
confirmation order in t he Chapter 11 case be s et aside, to compe l 
c ompl ianc e with t he t e rm s a nd p r ovisions o f a stipula tion ent e r e d 
into between the Bank and debtors i n t he Chapte r 11 case , f or the 
i mposition of sanctio ns in t he Chap ter 11 case, f or r e lief from 
the a u tomat i c s tay i n the Ch a pter 12 case a nd for an o rder 
di s mi s sing the Cha pte r 1 2 case . Appea ring on be hal f of the Bank 
were Ste ven Tu r ne r and William Dittrick of Baird, Holm, McEachen , 
Pedersen, Hamann & Strasheim of Omaha , Nebraska. Appe ari ng o n 

- be ha l f o f the debtors was William Had l ey of Hauptman , O'Brien, 
Wo l f & Had l e y , P.C., of Oma ha , Ne braska. The part i es a g r e ed tha t 
al l of t he i ssue s c ould be hea r d at one e videntiary hearing even 
t hough the motions had been fi led in sepa r a t e Chapte r 11 and 
Chapt e r 1 2 cases. 

Facts 

In 1984 the debtors fi led Chapter 11 bankruptcy and, after 
much l it igat ion wi t h the Bank and o ther parties, they were 
successful in obtai n i ng confi rmat i on of a Chap ter 11 p lan by 
a g reement . That a greement was reached with a ll o f the pa r ties , 
including the Bank , in June or J uly of 1987. Notice of various 
amend ments to t he p lan was provided to a ll cred itors a nd 
i nterested parti e s and an order confirming t he Chapter 11 p lan was 
entered in October of 1987. 

As part of the Chapt er 11 plan t he debtors incorporated an 
agreement wi t h the Bank which provided t hat the Bank had a va lid 
securi ty interest in certain rea l e state and personal property and 
t he fi nanc ial o b l i gat ion s to t he Bank were d ivide into two 
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port ions. The fir st po r ti o n was due and payab le in t he amoun t of 
$16 5,0 00 on December 1 , 1987. The seco d portion wa s a 1 sser 
a mount a nd was payab le ove r a number o f years. Both obligations 
were c ross c o llater a lized, mean ing that default on o ne t riggered a 
default on the other . 

The a greem n t further provided t hat upon de f a u lt the Bank 
would no t b e requ ired to r equest further relief f rom the 
Bankruptcy Court and wou l d be permitted to pr oceed in State Co ur t 
with whatever state l aw remedies existed . 

Final l y , t he a greement and the c o nf i rmed p lan pro ided that 
the debtors woul no t at t empt t o modi f y the terms o f the agreeme nt 
with the Bank. 

·-
AE" t h e time- the agreement was e n tered i rito , both parties 

realized t hat t he debtors would need alternate financing in o rde r 
to be able to pay t he De cember 1, 1987, i stallment t o the Ba nk. 
Apparently , botl the debtor and the Bank o f f i cer s believed t h a t 
such financing would be ava ila ble and both supporte d conf irmat ion 
of the plan . 

Depto rs were unab l e t o make t heir payment on December 1, 
1987, and c r e d i t or began state l aw rep l evin ac tions. 

Debto r then filed a Cha pte r 12 bank ruptcy pet i t ion which 
resulted in a sta y of the state l aw replevi n a ction and res ulted 
in the motions be ing f i led wh ich a re the s ubj ect of t h i s opinion. 

The Bank a rgues stre nuo us ly that this Chapt e r 12 case i s a 
bad fa ith f il i ng and was fi l e d sole l y for the purpose of obt aini ng 
t he benefits o f t he a u tomatic s t ay unde r Section 362 of t he 
Bankrupt c y Code and s t op ing t he Bank's l egitimate exerci se o f its 
r i ghts pursuant to the Chapter 1 1 c onfirma t ion order and plan. 
From the B nk's point of v iew a nd f r om th ev idence presen ted by 
the ba n ke r who is an o f ficer of the Bank, the t erms o f t h e Chapter 
11 pl an were negotiated and were agreed upon on ly a f t e r the Bank 
a g ree d t o write o f f several hundred thousand dollars i n debt. As 
p rt o f those negotiat i ons , the Bank took new mort gages and 
sec ur ity interes t s i n various properties, b oth rea l and personal, 
agreed t o g ive up any deficiency a nd a greed to write off a 
signif i cant portion of the obl igation owed by the debtors to the 
Ban k . In return, the d ebtor s were t o make payments by s pec ific 
date a nd we r e not t o mod ify the a gre ement any further. 

The po si t ion of t he debt ors i s that all par t ies knew tha t t he 
debtors would ne ed th i r d party f inanc i ng t o make t he pa yment on 
December 1 , 1987. When t he debto r s a ttempted to obta in s uch 
f ina ncing f rom ne t her bank in the c ommunity , the President o f the 
Bank of Pa pil l i on made seriously di s paraging remarks a bout t he 
d b t ors which resul ted in a re f usa l by t he t hird party lender to 
adva nce fu nds , the reby caus i ng t he default on December 1, 1 98 7 0 
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Deb tor s urge the Court t o f i nd that the Bank caused the 
defa u lt a nd, therefore , debtors s hould be e x cus e d from t he terms 
o f the p l an and be permitted to modi f y t he Bank ' s r ights in a new 
Chapter 12 ca se. 

An offi cer of the third party lender tes tified that prior to 
talking to the President f the Bank of Pa pil lion, he wa~ aware 
that the Pattersons were in a Chapter 11 bankru ptcy and t hat the 
Bank o f Pa p illi o n had writ ten off several hundred thousand dol lars 
i n debt . He was sti ll interest ed i n providing funds to the 
debtors if a Chapt er 11 plan was approved and i f the f i nancial 
informatio provided by t he debtors made a lending relat i onship 
feas" ble base d upon h is own e valua tion o f the asse t and li a bility 
picture o f t he d e b t ors, a s :well as t he p r oposed cash -f low . 

As part of his l oan invest i gation, he c ontacted the Pre siden t 
o f t he Bank o f Papi l lion and specifi cal l y asked him how much debt 
the Bank of Papi l l i on had writte n off during the Chapter 11 case. 
The Pres i dent refu sed to give a spec ific a n swer but d id s uggest 
t ha t t he Bank "took a bath." In addi t ion, in response to a 
quest ion concerning the c haracter of Mr. Patterson , t he President 
o f the Bank of Pap illion stat ed , "He's a c haracter.Oi , 

Af ter putti ng together the f inancia l inf ormation and hi s 
o pinion of the feasi b i l ity o f the l ending relationship, the third 
party l ending o ff icer presented the matter t o h i s loan committee. 
The loan commi t tee decli ne d to a dvan ce funds. The repre s nta t i ve 
of the t hird party lender s uggeste d, on v i goro u s cros s examination 
b y the debtors , t hat t he loan wa s turned down be cause of the 
e x istence of the Chapte r 11 case, the be lie f by the members of t he 
loan committee t hat t he cash flow p ro ject ions of the debtor were 
no t s upported by the fi nanc i al informat ion provided and that the 
statement s of the Pre sident of the Bank o f Papil lion had nothi g 
to do with the deci sion. 

The debtor s find it inconceivable that the third party lender 
r efused to loan money t o them based upon the "numbers" rather than 
upon t he d ispa raging remarks by t he Pres i dent of the Bank of 
Papillion. However , t hey present no evidence that the 
repr esentative of the t hird party l ende r has any r eason to t estify 
f a lse ly c o ncerning the ma tter . They a lso present no evidence 
concerning why the Bank of Papi l lion would try to harm the 
d e btors' abil ity to obta i n th i rd party financing which wou l d have 
paid actual ca s h to t he Ba nk. The de fau lt by t he deb t ors does not 
appear t o be of benefit t o the Bank. The Bank now has the 
opportunity to pursue a r eplevi n a ct ion and r ea l estate 
forec losure action in s t ate court, and if succes s ful , sell assets 
and hope t hat the prbceeds from such sale are a t l east e qua l to 
t he amount it a greed to t a ke i n t he Chapter 11 p l an . 
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Although the debtor s h i nt that ce r t ain a s set s of t he debtor s 
are worth a g reat amount of mo ney and t hat t h e banker has a 
special inte rest in obta ining those as set s for h imsel f or hi s 
organ i zation, there is no credi b le evidence to support t hat 
position . 

Th is Court f inds as a fact t hat the e vidence presented by the 
debtors i s not sufficient t o e x c use t he i r defaul t on December 1, 
1987 . 

The Court fu rther f i nds that the fil i ng o f Chapte r 1 2 
ban kruptcy t o o bta i n a n a ut o mati c s tay unde r Sect i on 362 is not a 
bad faith fili ng . From the e vidence p r e sented , t he Court 
con ludes that t he d e btor s ha d a leg itimate concern that t h e Bank 
o f Papillion, fo r wha t e ver rea s o n , had c ontributed sign ificantly 
to the ir inabi lity to make t he ir payme nt o n Dec e mber 1 , 1 98 7 , and 
h a d a legit imate rea s o n to a ttempt to sto p t he state c ourt 
rep l e vin action unti l this Court had a n opportun ity t o r evi ew t h e 
ev i dence . 

Co unse l f o r the debtor s s uggested u pon inqu i ry f rom the Co urt 
that h~ did no t bel i e v e h e had t he right to a ttempt a modi f ication 
o f t he e hapte r 11 p l an post confi rma tio n a nd tha t h is on l y 
oppor tunity t o br i ng t he i s s ue before the Court wou ld be by the 
fi ling o f a Chapt e r 12 pet it i on. Although this Cour t fi n d s 
c ouns el 's conclusio n e rrone ou s , i t does not f ind that the fil ing 
of t he Chapter 12 pe t i tion i s i n bad f ai th . 

This Court d o e s conclude , however , that the Chapter 12 case 
must be dismissed . All o f t he as s ets and a l l of the o b ligations 
of the d e b t ors we r e t reated by t he Chapter 1 1 plan whi ch was 
confirmed in t he f all of 1987. Although those a sse t s a r e vested 
in the debtor pursuant to Sec ion 1141 ( b ), until the plan i s 
c omp lete l y cons umma t ed, t he debt or i s still under the juris d i ct i on 
of this Court a nd t he as sets and the l iabilities of th i s debtor 
are to be t rea ted pur suant t o the t e rms o f t he Chapt er 11 plan. 
See 11 u.s.c . § 114 1 (a) ( t h e prov 's ions of a confirmed p l an b i nd 
t he d e btor) . 

I t ma y well be 
confi rmed withou t a 
so t hat the ri sk of 
Chapter 11 p lan wa s 
wi t h it . 

that the Chapter 11 plan should not have been 
de fi ni te financial arrangement being provided 
efaul t wo u l d have been minimal . However, t he 

conf irmed and t he debtors are r e qui r ed t o li ve 

Co nc lus i ons of Law and Di s cussion 

As par t of t h e Chapte r 1 1 p l a n , t he d ebt ors negotia ted a 
sett l e men t with the Bank a nd the Bank wrote of f severa l hundred 
thousand do l lars i n deb t in re t u rn f or a rec e i p t o f a lien o n 
ce r t ain proper ty a s we ll as a d irec t c o nveyanc e o f certain 
prope r t y . The ag r e ement was bind i ng upo n t he part ie s a nd wa s 
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a pproved by thi s Court a ter no t ice a n d a h e ari n g . The agre ement 
included a " no modific a tion" clause, a "dr o p d ead" c laus e whi h 
provided that u po n def a ult the Bank wou ld not be required to 
p ursue its r e medy in the Ba nkr uptcy Cour t bu t c o uld go d irectly t o 
state court to e nforc e i ts r igh ts. Both pa rti e s were rep resented 
by sophisticated c o unse l at a l l time s during the n ego t ia t ion o f 
the terms of t e plan. 

The pla binds t e part ies a nd wi ll be enforced . 

The Cou rt finds tha t re li e f f rom stay shou l d be and is here b y 
g r anted t o t he Bank i n t he Chap t er 12 ca se a nd i n t he Chapter 1 1 
case. The Ba nk is a u thor i zed t o pur s ue i ts rep l ev i n a ction or 
wh a teve r s t ate cour t r emedies i t has . The Chapter 12 c ase i s 
di.s.m i s sed- Pur-suant to the 'Pl an and'~the order co f irming th~ 
Cbapt e r 11 pla n , th i s Court orders the debtors to compl y with t he 
te r ms o f tha t p l an. The debtors a r e to comply with in t went y d a ys 
of s e rv i ce of th is o rde r. 

Conce r n i ng t he o p i n ion of c ounse l f or t he deb tor tha t the r e 
wa s n o alternative t o the fili ng of a Chapter 12 case t o br ing the 
evidentia ry matters be fore the Court, the Court d irects couns el ' s 
atten t ion to Se c tion 1127 o f Ti tl e 11. That Section a l lows post ­
conf irmation modification of a plan if t he p lan has not been 
subs tantially c o ns ummated. Substantia l consummation is d e fined i n 
Section 1101 and me ans t ha t al l o f t he proper t y p roposed by t h e 
plan h a s been tra nsfe r r ed, t he debto r has assumed t h e managemen t 
of al l of the pro per ty deal t wi th i n t h e pl a n a nd distribut i on 
under the pla n h a s commen c ed . This Co urt finds t ha t this p l a n h as 
no t been subs t a n tia l ly consumma t ed be cause a lth o ugh t he asse s 
have been t ransfe rred to a nd vested in the deb t o r s, t h e 

- di s tr ibut i on under the pi an has n o t even be gun. Therefo re , a 
mo i on t o modify t he Cha pte r 1 1 p l a n wou l d have b een t h e 
a ppr o pria te motion u nder the ci r c umsta nces. 

No sanct ion shall be i mposed upon e i t her couns el or t h e 
d e bto rs f or choosi ng t he Chapter 12 rout e ra t her than a motio n f or 
post-confirmat ion mod if ication o f the p l an under Chapter 11 . 

Separate J ourna l Ent r y shal l be entered . 

DATED: Ma r ch 16, 1 9 8 8 . 

BY THE COURT : 

--· 


