UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: ) CASE NO. BKO1-82975
) A
RONALD & CAROL PATTERSON, )
) Chapter 12
Debt or (s). )
MEMORANDUM

Hearing was held on August 1, 2002, on the debtors’
Obj ection to Claimof Gurtha Noell (Fil. #52). Appearances: W
Eric Whod for the debtors, and K. C. Engdahl for Gurtha Noell
Thi s menorandum cont ai ns findi ngs of fact and concl usi ons of | aw
required by Fed. R Bankr. P. 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. § 157(b)(2)(B).

Gurtha Noell is the aunt of Carol J. Patterson, one of the
debt ors. Since 1987, Ms. Noell and the debtors have had a
busi ness rel ati onship of sone sort. The question, as presented
to this court with the objection to claim and presented to the
Sarpy County District Court in one or nore |awsuits, concerns
just what the business relationship was.

In 1987, the debtors were in a Chapter 11 bankruptcy in the
District of Nebraska. They had a farm ng operation and raised
cattle. Their | ender, then known as Bank of Papillion, put
pressure on them for a paynent. Ms. Noell provided to the
debtors the anount of $35, 000 nade payable to the debtors and to
the bank to be applied on the bank debt.

The origi nal agreement between the parties, as testified to
in at |east one Sarpy County District Court case by both the

Pattersons and Ms. Noell, was that Ms. Noell purchased 60 head
of cattle fromthe Pattersons. They initially agreed that the
Pattersons would | ease the cattle back fromMs. Noell, feed and

care for the animals, and receive three-quarters of the cal ves
born of the animals, with Ms. Noell receiving one-fourth of the
cal ves. That purchase was evidenced by a bill of sale and

based upon that agreenment and the paynent of $35,000 to the
bank, the bank released the 60 animals from its security
i nterest.

Al t hough the timng is not exactly clear, Ms. Noell and the
debtors did discuss and reduce to witing a different agreenent
with regard to the business relationship. In it, the parties
treated the $35,000 transaction as a loan fromMs. Noell to the



debt ors. That |loan was to be paid back in a specific tinme
peri od. The | oan was to be secured by a possessory security
interest in a certificate of stock in Arnmbrust Acres, Inc., a

fam ly corporation. The parties executed the docunent
reflecting the | oan transacti on and the Pattersons delivered the
stock certificate to Ms. Noell. As nentioned, it is not clear

fromthe evidence whether the “loan” agreenment was entered into
before or after the “purchase” agreenent.

The timng of each transaction my or my not be
significant. Because the debtors were in a Chapter 11
bankruptcy proceeding at the time of both transactions, the
debtors, as debtors-in-possession, could borrow npbney on a
secured basis only after having given notice to all parties in
interest and having obtained approval of such a transaction.
M. Patterson testified, both in a Sarpy County |lawsuit and by
affidavit submtted in support of the objection to claimof M.

Noel I, that after executing the “loan” agreenent, he |earned
from his |awers that such transaction would require court
approval, but that the *“purchase” transaction would not. He

testified that the “l oan” transacti on was t hen abandoned and t he
parties proceeded with the “purchase” and | easeback agreenent.
His testinmony is supported by evidence of the position taken by
Ms. Noell in 1988. The Bank of Papillion, in the Pattersons’
Chapter 11 case, obtained relief from the automatic stay and
t ook possession of all of the cattle |located on the Patterson
farm Ms. Noell vigorously objected and informed the bank,
through its officers and attorneys, both orally and in writing,
t hat she was the owner of 60 head of cattle. She also notified

the county sheriff that the bank had illegally taken her cattle
and demanded that the sheriff take crimnal action against
officers of the bank and their attorneys. Furt hernmore, she

filed a | awsuit agai nst the bank and obt ai ned an order returning
the cattle to her.

During that |egal squabble with the Bank of Papillion,
Ms. Noell incurred attorney fees which she has iten zed as part
of her claim

Years have gone by since the original transaction. The
debtors have been involved in a nunmber of lawsuits with the
bank, with one or nore sets of attorneys who represented the
debtors in various |egal proceedings, and with Ms. Noell. I n
recent years, Ms. Noell has taken the position that the original
transaction and all other advances she made to the debtors and

-2-



to her attorneys are part of the “loan” agreement which is
secured by her possessory interest in the stock certificate.

In a lawsuit in Sarpy County District Court, she sued the
debtors to enforce her rights and collect the “loan.” One of
their defenses was that the statute of limtations had run on
any cl ai mshe had agai nst them Judge Thonpson, District Court
Judge for the Sarpy County District Court, held a trial on the
limted i ssue of the applicability of the statute of linitations
to her claim He determned, in an interlocutory order, that
the statute of limtations had not run and that the case could
proceed, to be presided over by Judge Reagan of the sane court.
In his order, he made certain factual findings that the original
transaction between the parties was a | oan and that paynents
made by the Pattersons over the years tolled the statute of
limtations. VWhen the matter cane before Judge Reagan at a
| ater date, he entered an order which included a finding that
the statute of limtations question was still an open one for
the purpose of litigation before him Therefore, it can be
inferred fromJudge Reagan’s order that he did not believe Judge
Thonpson’s findings of fact were binding upon himand were not,
therefore, the | aw of the case.

For the purposes of determ ning the ampbunt and priority of
Ms. Noell’s claimin this bankruptcy case, the findings of Judge
Thonmpson are not res judicata and the debtors are not
collaterally estopped from rearguing their position that the
busi ness arrangenment between M. Noell and the debtors was
originally that of a “purchase” and not a “loan.”

Thi s bankruptcy case was filed shortly after Ms. Noell took
action to foreclose upon the shares of stock in the famly
corporation represented by the stock «certificate in her
possessi on. She has now filed a claimin the bankruptcy case
asserting that she is owed a m ni mum anount of $68, 241 pri nci pal
as of March 12, 2001, the date of Judge Thonpson’s order, plus
accrued interest. She also clains interest has been accruing at
ei ther 14% per year sinple or 14% conpound. The total interest
all egedly accrued on anounts due at 14% sinple interest is
$101, 989.24 as of Novenber 16, 2001, the date the claim was
filed. The interest allegedly accrued on anounts due at 14%
conpound interest is $234,414.23 as of Novenmber 16, 2001.

The debt ors have objected to the anount of the clai mand the
type of claim As recited above, it is the position of the
debtors that the original transaction was a purchase of
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livestock with a | easeback. In addition to that transaction,
they admt that they did borrow noney from Ms. Noell over the
years, including an $11,500 | oan and an additional $4, 000 I oan.
They argue that they are not responsible for her attorney fees
or other m scellaneous costs involved in her various |awsuits.
Wth regard to one $10,000 transaction which is asserted by M.
Noell to be an additional |oan on the sane terns as the original
“l oan,” the debtors take the position that such ambunt was paid
not to them but to the bank to purchase machi nery and equi pnment
needed to be used to care for the animls.

After full consideration of all of the evidence presented
and the argunents nade, | find as follows:

1. The original $35 000 transaction was a purchase by
Ms. Noell of 60 head of cattle, with a | ease arrangenent.

2. Ms. Noell received paynents over a nunber of years
representing her share of the proceeds of the calf crop for each
year.

3. The cattle which were the subject of the origina
transaction were eventually sold and Ms. Noell received the
pr oceeds.

4. Ms. Noell’s position that the original transaction was
a loan, as represented by the |oan agreenent and stock
transaction, is not consistent with the Pattersons’ |egal
situation at the tinme of the execution of the | oan docunment, and
is not consistent with the very position Ms. Noell took in her
di spute with the bank when the bank took possession of all of
t he ani mal s. First, the Pattersons were in a Chapter 11 case
and were considered to be debtors-in-possession in that case at
the time of the “loan” transaction. For such |oan transaction
to be valid even as between the debtors-in-possession and M.

Noel I, it would have had to have been noticed to all parties in
interest and approved by the court. It was not noticed and it
was not approved. It, therefore, was not binding on the
debt ors-i n-possession in the Chapter 11 case. Second, the

record is replete with instances in which Ms. Noell took the
position, both in and out of court proceedi ngs, that she was the
owner of the cattle, with no nention being nade that she sinply
held a prom ssory note secured by shares of stock.

5. In separate transactions over the years, the debtors did
borrow noney from M. Noell. They acknowl edged borrow ng
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$11,500 and $4,000. | find that the $10,000 which the debtors
claimwas for the purchase of machinery was also a | oan. There
is no evidence before nme that Ms. Noell ever took possession of
any machinery. There is no evidence that the debtors entered
into any arrangenent with Ms. Noell for the use of the machinery
or rental for such use.

6. Wth regard to each of the loans, the parties dispute
that they came to an agreenment with regard to the interest rate.
However, the record does reflect that, on nore than one
occasion, a rate of 8% was discussed and the Pattersons even
offered to settle on the basis of an 8% sinple interest rate.
W t hout doi ng a detail ed anal ysis of the national or |ocal prinme
rates or any other interest rate index for the years from 1987
through 2002, | find that 8% represents at |east a rate
di scussed by the parties, and a fair rate to be inposed upon
each of them

7. The debtors received a $20,000 paynent in settlenment of
one of their lawsuits. They endorsed that check over to the
benefit of M. Noell and should be given credit for such
paynment, first against accrued interest and then against
principal .

8. Although the debtors have given up any argument with
regard to the secured status of the claim | find that the claim
is not secured by animals or the stock certificate. The stock
certificate is property of the bankruptcy estate. This order
does not deal with the right to possession of the stock
certificate.

A separate order will be entered.
DATED: Septenber 20, 2002
BY THE COURT:

[s/Tinothy J. Mahoney
Chi ef Judge




Notice given by the Court to:

*W Eric Wod
Ri chard K. Lydick, Chapter 12 Trustee
K. C. Engdahl, 10110 Nicholas St., #102, Omaha, NE 68114
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

CASE NO. BKO01-82975
A

IN THE MATTER OF

RONALD & CAROL PATTERSON

N N N N

Chapter 12
Debt or (s). )

ORDER

This is not a final order. Because calculations are
necessary, based upon the findings in the Menorandum entered
this date, counsel for the debtors and counsel for Ms. Noell are
directed to prepare a docunent which shows the | oan anobunts as
found above, interest accruing at the rate of 8% the paynent of
$20,000 as a credit against the loans, and a final anount
remai ning. M. Engdahl is not required to approve the nunbers,
but he is required to review them and make a determ nati on t hat
the arithmetic is correct.

That docunent should then be submtted to the court and a
final order allowing the claim based upon that docunent and

this order, shall be entered. At that point in time, the matter
will be final and appeal abl e.

DATED: Septenber 20, 2002
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Notice given by the Court to:

*W Eric Wod
Ri chard K. Lydick, Chapter 12 Trustee
K. C. Engdahl, 10110 Nicholas St., #102, Omha, NE 68114
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not |listed above if required by rule or statute.



