~ -

IN fﬁE UNITEP STATES DISTRICT ééURT
FOR THE DISTRICT OF NEBRASKA

BK 83-739
A 83-0694

IN RE:
HARRY SAYERS AND MARY SAYERS,
Debtors.

ROGER A. HABROCK AND

KRISTINE J. HABROCK, DISTR
Plalntlffs, \M
N ; :
vs. ofoer MOV 1 1984

MERLE NICOLA, Trustee, Williay ;-
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"Defendants.

This matter is before the Court on appeal from an order
of the Bankruptcy Court for the District of Nebraska dismissing
the plaintiffs' petition in the adversaiy proceeding at the
close of the plaintiffs' case-in-chief. The Bankruptcy Judge
dismissed the petition for the reason that the plaintiffs failed
to establish a prima facie case for breach of a real estate sales
contract. . ‘ ahebs

Tﬁé Ql;intiffs executédla-contract (Exhibit 1) with the
defendgnt {T¥ustee) to purchasé real property located at 3208
South 48th Avenue from the debfors' bankruptcy;estaté.‘ The
trustee's real estate agent prepared the coutrgct; The contract
provided that the sale of the debtor's real pFopérty was -
contingent on the sale and closing of the pléintiffs' former
residence by October 28, 1P83. The closing and possession

date for the sale of the debtors' real property was to also be

on or before October 28, 1983. In addition, the contrdct allowed
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a reasonable time for the seller to cure anyrtltle;defects and

for recission by either seller or purchaser if defects were
not satisfactorily cured. (Exhibit 1). |

The plaintiffs contracted to sell their residence (Exhibit 2)
on September 15, 1983, and the sale closed October 26, 1983
(Exhibit 5).

The trustee initiated notice and hearing procedures as
required by 11 U.S.C. § 363(b). Two objections were filed against.
the sale of the property. One objection was settled by stipulation,
and the other was resolved on appeal after November 11, 1983.
(Transcript at 64-67, 69-71). The debtors were still in possession
of 5209 South 48th Avenue on October 28, 1983. (Transcript at
60-61). The trustee delivered possession of 3209 South 48th i
Avenue to the plaintiffs on November 10, 1983, and conveyed
title to‘the plaintiffs_on December 2, 1983. (Exhi?its 9, 12)
- 19’ : I. | A s b siE

The plalntlffs 1n1t1ated the adversary proceedlng to recover
spec1al damages allegedly 1ncurred because the trustee falled to
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close and to de11Ver possessron of 3209 South 48th Avenue on
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Qctober‘ZB, 1983.‘ The plarntlffs argued that time was of the

essence in the contract.

i i a5 = Vo v ¥ \

The Bankruptcy Judge held that the pla;ntlffs falled to state

:l';

a prlma fac;e case for three separate reasons, (l) that tlme was
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not of the essence in the contract, (2) that the contract by 1ts
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own terms gave the seller a reasonable tlme to cure any tltle
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defects, allowrng rec1ssron 1f the defects could not be cured,
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and (3) that on the date designated for closlng two defects
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existed -- an objection to the sale fileo.ﬁursuant te 1L
U.S.C. § 363(b), and the debtors' actual possession of the
property.

The plaintiffs have raised three issues on appeal. First,
was time of the essence in the contract? Second, did the
Bankruptcy Court properly exclude certain evidence offered by
the plaintiffs to show the real estate agent had actual knowledge
time was of the essence in the contract? Third, was the evidence
sufficient to sustain a prima facie case against the defendant for
alleged breach of contract? ' For the reasons stated below the order
of the Bankruptcy Judge is affirmed.

L.

In the typical contract for the sale of real estate, "time
is not of the essence unless so provided in the instrument itself
or 1t is clearly manlfested by the agreement construed in light of
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surroundlng c1rcumstances. Menke v. Foote, 199 Neb. 800, 261

N W.2d 635, 638 (1978), Rlchards Y Bycroft, 197 Neb. 478, 249 N.w.2d

743 (1977), Dowd Graln Co. V. Pflug, 193 Neb. 483 227 N. W 2d 610

(1975). The Court agrees that the Bankruptcy Court s statement
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of the law of Nebraska that “maglc words“ are requlred in a contract
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to make tlme of the essence was not a proper conc1u51on of law.
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However, this 1s not rever51b1e error because the Bankruptcy
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Judge properly based hls rullhg on two other separate and dlstlnct
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reasous. If the dec151on below is correct, it must be afflrmed
s 1§ i : y ; fa © j e e - :

although the lower court relled upon a wrong ground or gave a

i

wrong reason. Zirinsky v. Sheehan, 413 F.2d 481, 484 at n.5

(8th Cir. 1969), cert. denled, 396 U.S. 1059 (1970). Judgment
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of district court even if based on possibly erroneous theory must
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be sustained if it is correct on other grounds. McClain
v. Kitchen, 659 F.2d 870, 873 (8th Cir. 1981).

The Bankruptcy Judge found that the real estate purchase
contract expressly stated that the trustee's performance was
contingent upon his ability to give clear title. The relevant
portion of the contract expressiy states:

If title defects are found, Seller, after
written notice thereof, shall endeavor to
correct the same to Purchaser's satisfaction
within a reasonable period of time [emphasis
added]. If the defects are not cured within
a reasonable time, then either Purchaser or
.Seller may rescind this agreement and Seller
shall refund to Purchaser the deposit made.
Purchaser ‘agrees to close said purchase within
Oct. 28 1983 [sic] days after delivery of said
abstract of title, or title commitment (binder)
or in event the defects are found in said title,
within (10) days after such defects are cured.
(Exhibit 1).

The Bankruptcy Judge found that two title defects existed
on Octobert28, 1983. (Transc;ipt at 74). The evidence supported
this finding. ‘First, the trustee's notice of intent to sell
property of. the debtors' estate resulted in two objections being
filed. "'One of the objections was still:pending 6n October 28,
1983. (Transcript at .65, 69-~70). The trustee had no power
to convey'the real property'until the 11.-U.S.C. § 363 (b) notice

and hearing procedure.was followed through to 1ts conc1u51on.
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(Bankr. Rules 2002, 6004). ‘Seccmd,r the Bankruptcy Judge found
that the debtors' centlnhed possessiOn of 3209 South 48th Avenue
on October-ZS;)1983, aleo‘eonstltuted a tltle defeet‘precludlng
closing and giving of pgssessien on that dete. (Trahscript at

60-61, 69); The evidence showed that the plalntlffs were given

possession of 3209 South 48th"Avenue by the middle of November,

1983, (Transcript at 61) and that closing.occurred on December

(i 3 . ‘ P o]



‘ [
2, 1983 (Eén;bit 12 and 19). The evidence supports the

holding that the trustee cured the defects within a reasonable
time. The Court notes that there was no evidence that eithex
party elected to rescind the agreement because of the title
defects. 1In view of the above reasons and supporting evidence,
it cannot be said that the decision of the Bankruptcy Court was
clearly erroneoue.
ik,

In addition, the plaintiffs contend that the Bankruptcy Court
improperly excluded certain evidence offered by the plaintiffs
to show that the real estate agent of the trustee had actual
knowledge that time was of the essence to the plaintiffs and
other parties to the real estate purchase contract. While this
Court agrees that error was made as to the admissibility of
Exhibit 3 andipossibly to certaig_oral teétimony, this Court finds

such errors to be harmless.
; p _

Exhlblt 3 should have been admltted under Fed. R. EVld.

801(6)(2)(0) as an adm15510n made by an agent of a. party

il

opponent. Both Exhlblt 1 and testlmony (Transcrlpt at 11) lndlcate

that Debble Tw1ss was the real estate agent for the trustee and
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therefore, the letter she wrote was an adm1551on agalnst interest

and should have been admitted in evidence. The Court notes that
e

the plalntlffs dld not offer any legal argument for the adm1551b111ty
vod il sdy i P e i § 3 WROBYEL Y TR Pa R

of the letter on this basis. Such an argument would have glven
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the Bankruptcy Judge an opportunlty to recon51der hls rullng.

(Transcrlpt at 23).



"To constitute reversible error, it must be established
that the error complained of affected the substantial rights

of the objecting party." Gilliam v. City of Omaha, 524 F.2d4

1013, 1015 (8th Cir. 1975). "Burden is on appellant to demonstrate

prejudice as well as error." Fed. R. Civ. P. 61. Slatinsky v.

Bailey, 330 F.2d 136, 141 (8th Cir. 1964). See also, Air Line

Pilots Ass'n, Intern. v. Northwest Airlines, Inc., 415 F.2d 493

(8th Cir. 1969), cert. denied, 397 U.S. 924 (1970). That Exhibit

3 was not admitted cannot be said to be reversible error. The
letter appears to be the plaintiffs' notification to the trustee
that one of the contract contingencies to the purchase of 3209
South 48th Avenue had come to pass. The entire contract was
contingent on the sale and closing of the plaintiffs' former
residence. (Exhibit 1). The letter (Exhibit 3) provides notice

of the sale and targeted clos;ng date of thelr former residence.
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In view of the holdlng by the Bankruptcy Court that the contract
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provxded for reasonable tlme for Seller to cure t1t1e defects,

the fact the letter was not admltted dld not prejudlce the
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plalntlffs. Whatever knowledge the trustee had w1th regard to

that matter would not 1nva11date the partlcular portlon of the
bda o gt fge . 2 & “aa

contract allowing the Seller tlme to cure tltle defects.
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Wlth regard to the oral testlmony, an appellate court w1ll

not determlne "whether excluded testlmony should have been
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admltted where record falled to dlsclose by offer of proof or

otherw1se partlcular testlmony whlch was excluded " Moorhead v.

Stearns Rogers Mig. Co., 320 F. 2d 26 29 (loth Clr. 1963). It

“a

cannot be held to be an abuse of dlscretlon in absence of shQW1ng
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1n the record what the addltlonal ev1dence was. McMaln s To@fy,
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368 F.2d 63, 65 (10th Cir. 1966). Thus, it cannot be said that
the Bankruptcy Court abused its discretion when it excluded the
oral testimony by the plaintiffs as to statements made b* Debbie
Twiss. (Transcript at 21). The plaintiffs' offer of proof
is a general vague statement, not specific enough to preserve the
matter for this Court to review whether exclusion of the
statements was erroneous and prejudiciall

In addition, the plaintiffs offered testimony that Debbie
Twiss was both the real estate agent for the trustee and also
the plaintiffs' real estate agent representing them in the
sale of their former residence. The Bankruptcy Court excluded
this evidence as not relevant. (Transcript at 49). The
testimony probably should have been admitted as relevant to the
issue of whether the trustee's agent had notice of the plaintiffs'

need to have possession of 3209 South 4Bth Avenue on or before

October 28 1983. However, the Bankruptcy Ccurt has much dlSCIEtlon

in whether to admit or exclude ev1dence on the ba51s of relevance.

4 | : ' i
In any event, if the excluszon of the ev1dence could be classified
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as erroneous, the error would be harmless for the same reasons
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the error of excludlng Exhlblt 3 was harmless. (SuEraJ
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Finally, thls Court agrees w1th the Bankruptcy Court that

]

the ev1dence was 1nsuff1c1ent to sustaln a prlma fa01e case

agalnst the trustee for breach of contract. On appeal from
| . ' T ' ") :
dlsmlssal of an action at close of plalntlffs case, evidence
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1s to be v1ewed 1n 11ght most favorable to the plalntlffs glVlng
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them the benefit of every favorable 1nference that might fairly
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be drawn. Jeanes v. Milner, 428 F.24 598, 601-02 (8th Cir. 1970).

Even if the Bankruptcy Court had considered that the trustee

had notice that the plaintiffs needed to have possessio. of and
title to 3209 South 48th Avenue on or before October 28, 1983,
the Bankruptcy Court was not clearly erroneous in finding that the
contract itself allowed the trustee a reasonable time to cure
title defects. The plaintiffs themselves offered evidence of the
title defects in existence on October 28, 1983. (Transcript at
29-30, 60-61, 65-57, 69-70)., Therefore, the Bankruptcy Court

did not error in determining upon the presented evidence that

the trustee did not breach the contract when he failed to deliver
possession and to close on October 28, 1983, because there were
title defects. The trustee cured the defects, and delivered

possession and title to the property within a reasonable time.
L}

This was not a breach of contract, but rather compliance with a
b i | oo '

clause in the contract.

¥

IT IS THEREFORE ORDERED that the Judgment of the Bankruptcy

Court 1s affirmed.

DATED this {fﬁf’ day of November, 1984

BY THE COURT:
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C. ARLEN BEAM
UNITED STATES DISTRICT JUDGE



