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) 
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) 
} 

<.V88-L-232 By .f. Oeput., 

Appellants, 

vs. 
MEMORANDUM ON MOTION 
TO DISMISS APPEAL 

FEDERAL LAND BANK OF OMAHA, 

Appellee. 

The Fede ral Land Bank of Omaha has moved for dismissal 
of the appeal for the reason that the orde r appealed from i s 
an i nte r locutory orde r. 

Ti t le 28, u.s.c. § 158 governs the abi lity of the 
district judge to take appeal s from the bankruptcy court . It 
prov i de s : 

"The district courts of the Uni t e d States shall 
have juri sdi ct ion to hear appeals from fi nal 
j udgrnents, order s , a nd deer ees, and, with ·he leay.~ 
of t he co urt, fr om inter locutory or ders and decrees, 
of bankruptcy j udges entered in cases and proceedings 
ref er r ed to the ba nkr ptcy judges under section 
157 of this titl e. n 

The or de r appea led f r om , accor ding to the notice of 
a ppeal , is t he order by the· bankruptcy judge of March 23, 
1988, denying the debtors ' motion t o reconsider . The motion 
to reconside r aske d f or a r ev _rsal of t h e bankrupt cy judge's 
o r de r of March 10 , 1988, which (1 ) sustai ed a motion by the 
Fe de r al Land Bank excusing t he receiv e rship under 11 u.s.c. S 
543(d) (1), ( 2) susta i ned in part a motion to seq.uest er rents 
and pr ofi ts a nd f or adeq uate pr otection, and (3) denied the 
motion of the debt or fo r l eave to sign up for an A.S.c . s. 
pr ogr am . 

Each of the feat ur e s of the March 10, 1988, order, i s 
i nterlocutory i n na ture, a s i s the r uling on the motion t o 
reconsider that or der. In JD B~ Q1~9Dr 7 30 F.2d 1 10 9 (8th 
Cir. 1984 ), the court sa i d: 

"I n [lD I~ bl~D B~J ~~§tiD§DD~ {720 F .2d 4 4 (8th 
Ci r. 1983) ] , a nd [lD I~ B~~b~D I~l 1~im~I [724 F.2d 
7 4 4 ( 8 t h C i r • 19 8 4 ) ] , we co n s i de r e d t h r e e f ac t or s 
in determini ng whe t he r a bank r uptcy orde r is f inal: 
(l ) the extent t o whi ch the order leaves the 
Bankrupt cy Cour t nothing to do b1 t to e xec ute the 
order , ••• (2) t h e ext ent to which de lay in obtaining 



rev iew would prevent the agg r ieved party fro 
obt ai ni ng effective relief , •.• and (3) t he 
extent to which a later reversal on that issue 
would require recommencement of the entire 
proceeding . • • • We ar e aware that this standa r d 

----- ---- -------, 

is more liberal tha n tha t generally appl i ed i n 
determining the finality of orders i n non-bankruptcy 
proceedings, but we believe, as Judge reyer 
pointed out in ln B~ SQ~Q LQ~l P~Y~l9PID~Dt ~Qrp. , 
711 F.2d 441, 444-46 (1st Cir. 19 83) v that a 
more liberal standard is to be applied in r ev iewi 19 
bankr uptcy orders ••. " 

That the order appealed from does not concl ude the 
bankruptcy proceeding is obvious. Furthermore, it does not 
conclude any segment of -it. The disputed matter is betwe en 
the debtor and a creditor and neither the bankruptcy court' s 
decis i on about it or this court's dec ision abo ut it would 
t erminate any di pute. Whether the property remains in t he 
hands of the receiver or in the debtor, whether the creditor 
has adequate pr otection and should nav e or should not have 
seq ue st r a t ion of rents and whe t her the debtor should be 
perm it ted to pa r ti c ipate in A.s .c. s. programs are simpl y on­
going, continuing f eatures of the bankruptcy proceeding. 
They are in la rge measure mat te rs of f act, mixed, of course, 
with q uestions of law , and whether the bankruptcy judge 
should hav e r eco nsi de red them inv olves a matter of 
consi de rabl e di scr e ti on . 

Rev iewability of a n inte rlocutory order is generally 
d is cour a ged . lD E~ E~9t~~ , 411 F. Supp . 105 (E.D. Wis. 1976). 
Or dinari ly, dis tri c t judges wi l l co nsider (1) whether the 
order i nvol ves a co ntrolli ng que stion of law as t o whi ch 
t here i s substant i a l ground for diffe rence of opinion a nd (2) 
whether immedia t e appeal would materially advance the 
terminati on of the l i t iga tio n. ~b- ID9~ Y~ ~QIYlD ~~ J~~~ll 
g Dg ~Q~~ CV87-L-57 7 (U. S .D .C. Neb. 1988) . I see no 
i ndi cation tha t the orde r appeal ed from i nvolves a 
co ntrolli ng question of law a s t o which t here is s ubstantial 
gr o und for diffe r e nce of o pi nio n. Factually, there no doubt 
i s a good deal of diffe r e nce of opini on, based upon the 
a sse tions of t he debto rs' motion to r e consider. But that is 
not a rea son for a dis t ri ct c o urt' s taking jurisdiction of an 
a ppeal on n interlocutory matter . Furthermore, I see no way 
t hat an immediate appeal woul d mate rially advance the 
t ermination of the l iti ga tion . It woul d , at os t, change t he 
co urse of t he l i ti gation , bu t no t a dvance its termination . 

For the f oregoing p urpo ses, I do not consider the issue s 
that the debtors hav e s o ugh t t o r aise by the "se ond mo tion 
to a mend is s ues o n appea l ." That motio n was filed o n J ne 7 , 
1988 , wh ereas Rule 8 00 6 of the ba nkr uptc rul es requ ires t he 
f il i ng of a statement of th e i ssues to be presented withi n 
t en day s af t e r the filing of notice of appeal. The notice of 



appeal was fil ed in the bankruptcy court on ·Apr il 4 , 1988, 
and in the dis t rict court on April 25, 1988. There was no 
s t atement o issues filed, other than t he one declared in the 
not i ce of appe a l: which had to do only with the debt ors' 
mot ion to reconsider t he bankruptcy j udge's o r de r of Ma r ch 
2 3, 1 9 88. 

Dated June~:_, 19 88 . 
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