
UNIT ED STATES BAt KRUPTCY COURT 
FOR THE DIS TR I CT OF NEBRAS KA 

IN THE MATTER OF ) 
) 

JAMES J. KOPECKY, ) CASE 0. BK87- 28 33 
) 

DEBTOR ) A87 - 443 
) 

ROBERT J. AND DOROTHY J. KOPECKY, ) 

) CH. 7 
Plaintiff ) 

) 
vs. ) 

DOUGLAS COUNTY BANK AN D TRUST co., 

Defendant 

MEMORAN DUM OPIN ION 

On December 18, 1987, a hear ing on Rober t and Dorothy 
Kopecky 's motion for a temporary restraining o rder (No. 1 ) was 
held. Appearing on beha l ~ of Mr. and Mr s . Ko pecky was Thomas 
McGowan; a ppear ing on behalf of Douglas County Bank and Trust Co., 
wa s Er ic Kruger. Th e Court found that t his ma tter was a core 
p roceed i ng pursuant to 28 u.s. c. Section 1 57 (198 7) and that the 
Cou rt could enter final judgme nt. 

Stateme nt o f Facts 

In 1 983 , Mr. and Mrs. Kopecky became obligors with their son , 
J a mes J. Kopecky , on a $60,0 00 promi ssory note in favor of 
American Charte r Fede ral s avings a nd Loan Association. The note 
was sec u red by a deed of trust i n which Mr. and Mrs . Kopecky 
conveyed t heir home in Douglas County and J ames Kopecky c onveyed a 
prope rty in Sa unders Coun ty to American Charter Federa l Savings 
and Loa n Association as trus t ee and beneficia ry. The loan 
proceeds were paid to ame s Kopecky , not -to Mr. and Mrs . Kopecky. 

In 198 4 , Jimko Constru c tion, Inc ., a corpora tion in wh i ch 
J ame s Kopecky had an interest, executed a $ 50, 000 note to Douglas 
County Bank and Trus t Co. sec ured 'b y a s econd mortgage on James 
Kop e c ky's property in Saunders County. Subsequently, the note a nd 
de ed of t r ust held by American Cha rter Federal Saving s and Loan 
Association was assig ne d t o Dougl~s County Bank and Trust Co. As 
a res u l t , Douglas Coun t y Bank and Trust Co. ( "Bank ") has a f irst 



-2-

and second position on the parcel of propert y in Sa unders Coun ty 
and a second position on Mr. and Mrs. Kopecky's proper ty in 
Douglas County. 1 

On September 18~ 1987, James Ko pecky filed for Chapter 7 
relief. James Kopecky has defaul t ed on Ba n k 's promissor y note, 
and Bank wi s hes to initiate a transfer of , r. and Mrs . Kopecky's 
property as provided by the deed of trust, the first s tep being 
public no tice of sale . Mr . a nd Mrs . Kopecky object to the notice 
and trans f er, c laiming that no t i ce of sale will irreparably harm 
Mr. Kopecky's reputat ion in his business as a real estate broker 
and contractor. Mr. and Mrs . Kopecky claim they also will be 
harmed if t hey los e the ir p r incipal residence. Mr. Kopecky has a 
business office in the home and Mrs. Kopecky operates a beauty 
shop in the home. 

Mr . and Mr s . Kopec ky contend that the equitable doctrine of 
marshaling assets requires Bank to satisfy the debt from the 
property in Sa unders Count y b efore p ursuing the property of Mr. 
and Mrs. Kopecky. Mr. Kopecky testified at the hearing that the 
value of his home is greater than the debt. The Court took 
judicial notice of James Kopecky's Schedule A- 2 showing a value o f 
$11 5 ,000 for the Saunder s County proper ty and a debt owing on the 
property of $115,000. 

The Court temporarily enjo i ned Bank from proceeding with the 
transfer pending the Court's decision fol l owing the December 18, 
1987, evidentiary hearing. 

Issues Presented 

I. Whether Mr. and Mrs. Kopecky are harmed by the transfer 
of their home under the Deed of Trust? 

II. Whether the equitable doctrine of marshaling assets is 
applicable to a codebtor? 

Analysis 

I. The Court is satisfied from the testimony of Mr. Kopec ky 
that he would be harmed by the public notice of sale and 
subsequent sale. Such notice is publishe d i n the Daily Record 
which paper is read by Mr. Kopecky's business associates who cou ld 
then believe that Mr. Kopecky was in financial difficulties. 
Therefore, his business reputation a s a real estate broker and 
contractor would be injured by the publication of the sale. 
Additionally, both Mr. and Mrs. Kopecky would be injured by t he 
subs equent sale of the ir home not only be c a u s e they both maintain 
offices within the home but because it is the ir pr incipal dwelling 
in which they have live d for a considerable period of time. 

1Mr. and Mrs. Kope ck y have a s mall first mortga ge on their home. 
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II. The doctrine o f mar s hal ing as sets is wel l set t led i n 
. ebr a s ka l a w. This equ ita b le doct r ine "rests u po n the basic 
principle that a s enior c redito r who has t wo funds fr om which he 
may sati s fy his debt may not defea t ano ther j unior cred itor who 
may r e sort only to one o f these a sse t s. I t is not f ounded upon 
the l aw of contract o r lien s but r athe r t he doctrine is based in 
equity a nd i s des igned t o promote fa ir dealing a nd just ice . " 
Platte Va lle y Ba nk o f No rth Bend v s. Kr c l, 18 5 Neb . 168 , 17 4 
N.W.2d 72 4, 7 28 (1970) (c ita t ions omit t ed ) . So, t he question t he 
Court mus t fi rs t reso lve is whether Mr . and Mr s. Kopecky are 
creditors of d e btor. 

A creditor is d e fi ned in Section 10 1 (9 ) ( A) of the Bankrupt cy 
Code as an " en t i t y t hat has a c laim aga ins t t he debtor that a r os e 
a t the time of o r be f o r e t he orde r f or r e lief concerning the 
de~tor." "Claim" in Sec t i on 101 (4) ( A) is defined a s a "right to 
payment, whether or no t such righ t i s r educed to judgment, 
l i qu i da t ed , unliquidated, fi xed , c onti ngent, ma tured, unma tured , 
disput e d, und i sputed, legal , equi table, s ecured , or unsecured." 
Clearly, under t he instant fa c t s, Mr. and Mrs . ~opecky have a 
contingen t c la im agains t J ames Kope cky. As soon as Mr . a nd Mrs. 
Kopecky ' s p r o perty is transferr ed by t he Ba nk u nd er the Deed of 
Trust, Mr. a nd Mr s . Kopecky become cred itors of J a mes Kopec ky , and 
a s Mr . and Mrs. Kopecky contend, Secti o 50 9 o f the Bankruptcy 
Code becomes applicable. Section 509 (a ) p rov ide s t hat "an entit y 
tha t i s liable wi th a debtor on, or t ha t has secured, a cla im o f a 
creditor against the debtor , a nd that pays s uch claim, i s 
subrogate d to the r i ghts o f such cred i tor to the e x t ent of such 
payment." l i U S . C. 50 9 ( a ) (1987). 

However, even though Mr. and Mrs. Kopecky may be classifi ed 
under the Bankruptcy Code a s creditors of d e btor , J a mes Kopecky, 
they remain debtors o f Bank. Mr. and Mrs. Kopecky cosigned t h e 
promissory note wi th James Kopecky as borr owe r s . The terms of t he 
note, plaintiff' s Exhibit No. 1, d o not a d d ress which of the 
properti e s s hou l d be s old f irst if the obligors default nor d oes 
the note designat e Mr. and Mrs. Kopecky d i f f erently f rom J ame s 
Kopec ky . I other wor ds, Mr. and Mrs. Kopecky a re codebt ors, not 
guarantors or s ure tie s. 

"The doc t rine of marshaling ass ets ord inar i ly does not appl y 
as betwe en d e b tor a nd creditor, but only as betwe e n differen t 
c red i t ors or mortga gees . The doctrine is called i n t o e xe rci se by, 
and f or the b e nefit of, t he credi t or who wi l l prof it by it, and 
oper ates in f a vo r of a cre d itor a s a ga i nst t he d e btor.'' 55 C. J.S. 
Mar sha l ing§ 14 (footnot es omit t ed). Furthe r, " o r d i na r i ly, t he 
d ebt or cannot invoke t he d o c t rine o f marsha ling, f or by doi n g so 
he would d isre gard the e xpress provi s i o ns of t he contract on wh i c h 
the cred i tor is ent i t led to re l y." I d. at § 15 ( footnotes 
omitted ). Th u s, in the i r s t atus as debtors i n rela t i ons h ip to 
Ban k, Mr. and Mrs. Kopecky may not assert the doctri ne of 
marshal i ng assets. 



-4-

Bank ma y p r oc cd with its sa l e under the Deed o f Trust. 

The Court's t Gmpor a ry r es train ing orde r entered December 4, 
1987, is termi na t ed . 

Beca u s e legitimate f a ctual and lega l issues were presented by 
Mr. and Mrs. Kopeck y , Bank ' s r equest for attorneys fees unde r 28 
U.S.C. Section 1 92 7 is o ve rruled. 

Bank has fi fte en days to submit ac tua l d amages to the Court. 
The Cour t will r eview a nd de t ermine if any o f the bond shall be 
used for such damages . 

A separate J ourn a l Entry sha l l b e e n t ered this date . 

DATED: January 26, 1988. 

BY THE COURT : 

Copies mail ed to: 

Thomas McGowan, Attorney , 1 100 One Central Pa rk Plaza, 222 S. 15 t h 
Street, Omaha, NE 68102 

Eric Kruger, Attorney, 212 s. 108th Ave., Suite #1, Oma ha, NE 
68154 


