
UNI ED STATES BANKRU PTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

J AMES J. KOP ECKY , CASE NO. BK 8 7-2833 

DEBTOR A88 -70 

ROBERT J . & DOROTHY KOPECKY, Ch . 7 

Pl aintif f 

v s . 

JAMES J. KOPECKY, e t al. , 

De fendant 

MEMO ANDUM 

On J une 1 3 , 1988, a hear i ng Jn t he motion s to dismiss or 
a bsta in f iled by Dougl a s County Ba nk and Tr ust Compa ny a nd b y 
I n t e rior Co ns truc t ion , I nc., was he l d. Appea ring on behal f of 
Doug l as Coun t y Bank a nd Trus t Co . were Wi l liam Switzer and Eric 
Kr ug e r of Ri cker s on, Welch & Krug e r , Oma ha, ebra ka; Rober t Yat e s 
of Fraser, Stryker, Vaughn, Meuse y , Ol son, Boyer & Bl ch, P.C., 
Omaha , ebraska , ppea r e d f o r I n t erior Co ns truction, I c. , a nd 
Doug as Qu i nn o f Mc Gra th, North, Mull i n & Kra tz , P . . , Omaha, 
Nebraska , appea red for p la int i f f s , Robert and Do r o thy Ko pe cky. At 
t he he ar i ng, the Cour t orde red t he part i e s to submit leg a l 
a rguffi e nts w~ i ch t he Cc~r t h~ s recei ved and rev iewed. T~is 

memor a nd um compri ses t he f indings of fac t and conclusion s of l aw 
requi red pu rsuant to Bankr. R. 705 2. 

Sta t ement o f Fa cts 

I n 1 983, Mr. a nd Mrs . Ko pecky became obl igors with t hei r s on , 
J ames J . Kopecky, on a $60,00 0 promissor y note i n favor o f 
American Charter Federal Savings and Loa n Assoc i a tion . Th e note 
was secured by deed o f t rust i n which Mr. and Mrs. Kopecky 
c onveyed their home in Do ug las County and James Kopecky c onveyed 

unders County to American Charter Federal av ings 
iation a s t rustee a nd benef i ciary. Mr. and Mr s. 

AT mes Kopecky were t he t rusters . The loan proceeds 

Judith M. Napier 
Clerk, U.S. Ban rup1cy CoiJrt 

8y Deputy 

ames Kope cky, not to Mr . a nd 1rs. Kopecky. 
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I. 1 9 8 4, Jimko Co ns t r uc t ion, I n ., a c or po ra t i o n i n which 
J ames Kop c ky had n inte r e st , executed a $ ~0, 00 0 no t e to Douglas 
Co unty Ba n k and Tr u s t Company sec ured by a se c ond mo r tg a g e on 
James Ko pec ky 's p r operty i nS unders County. I n 1 986 , J a mes 
Kopecky executed a p r o m1 sso ry no t e f or $11 , 7 66 i n f avo r of 
I nterio r Construc t ion , Inc ., (I nte rior), a ga in conv e y i ng a deed of 
t ru s t i n t h e Sa under s prope r ty fo r the be nef i t of I n t e ri or 
Constru c t i on, I nc. 

Thereaf t e r , i n Apr il , 1 98 7, Amer i c a n Char t er Fe deral Sa v i ng s 
a n d Loa n Associat ion as s i g ned to Doug l as County Ba nk and Trus t 
Co ., ( Ba nk ), the note a nd deed o f trust s ecured wi t h Mr . and Mrs. 
Kope c ky' s home and the Saunder s Coun t y p r opert y . As a re s u l t , 
Ba nk now he l d both a f i rst and s econd posi t ion on t h e prope rty in 
Saunder s County with In t erior h a ving t h i r d priori t y . 

On Septembe r 16 , 1 987 , J am e s Ko pecky fil ed h i s pe t iti o n for 
Ch a pte r 7 re l i e f . Hi s s chedu le s li sted Ban k 's secured c l ai m o n 
the Sa unders Co unty proper ty a s $115,0 00 a nd l is ted th e va lue of 
t he pr o pe r ty as $115 , 00 0 . In t erior 's c l a im was sch e duled as 
uns e cu r ed , e i d e nc ed by a j ud gment . Mr . and Mr s . Kopecky we e not 
li ste d a s cred i tor s o n h i s schedul es no r we r e they 1nc luded o .. the 
ma tri x ac company i n t he pe t i tion. On Oc tobe r 21, 198 7 , the 
Chapt e r 7 tru s t ee fil ed a not i c e of i ntent to abandon t he Sa u nders 
Coun t y ?roper ty . This notic e wa s no t app r oved by t he Court nor 
se rve d a n J a mes Kopecky' s credi t o r s. I n l a t e 1 987 Ban k dec l ared a 
d e fault on the p r omi ssory no te i t had r e c e i v ed f r om American 
Chart e r Federa l Sav i ng s a nd Loan Ass ociat i o n and i nit 1ated a 
trans f er o f Mr . a nd Mr s. Ko pe cky' s Dougla s Co un t y home a s orovid·~d 
by t h e deed of t r ust . Ba nk d id no t inc l ude the Sau nders Co u n t y 
p r o per ty in t h i s ac t i o n. 

At t ha t po i nt Mr . and Mrs . Ko pecky i n it i a ted a n a dver s a r y 
a c t i on be f o r e t hi s Cou r t reques ti ng t hat t he Court enjo in the 
conveya nc e o f the i r home on a ma r s ha ling o f a ss e ts t he o ry . Mr . 
a n d Mr s . Ko pe c ky wan ted the Court to orde r Bank to t ansf e r the 
Sau nder s Coun t y Jro p _r t y - in l i eu of the ir h ome - as s a t i~f _ ction 
f o r the d e b t . Th e Cou r t deni e d thi s r equest , Kope c k y v . Doug l as 
Coun~ank & Tr u s t Co., No. A87 -4 43, sli p o p. (Bankr. D. Ne b . 
Jan. 26, 1 988), but d i d fi nd that Mr. and Mrs. Kope c ky were 
cred ito rs o f Jame s Ko pecky as t h ey possessed a c onti ngent c l im 
again s t h i m. Id. at 3. 

To pre ven t t h e t rans f e r of t ~e ir home , on o r about March 15 , 
198 8 , Mr . and Mr s . Ko pe c k y p a i d to Ba nk t he de bt owe d. Upo n 
recei p t of payme n t, r ath e r tha n as signi ng it s intere st a s fi r st 
posi t i on l ienholder on the Sa u nder s Count y p roperty to Mr. and 
Mrs. Ko pecky, wh ich Mr . a nd Mr s. Kopecky requested , Bank conve yed 
the de e d of trust cove ring the Saunder s County p r o per ty to t he 
trustor , J a me s Ko pec ky. I f Ba nk had as s i g ned i t s i nte re s t on t he 
Sa unders Coun t y p roper ty to Mr. and Mr s . Kopeck y , Mr. and r1rs. 
~ope c K y wo ul d now no l i1 rs c po s1c1 on on th e pro perty. In stead , 
Bank' s convey a nce of t he deed to James Ko peck y e xt i ngu i shed Bank 's 
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f i rs t po s i t i o n. Howe er, because Bank a lso stood in second 
po ition o n t he Saunders Co unty pr operty, Bank's secon pos i ti on 
advanced to fir s t , and I nter i or's th ird pos i t i on adva nced to 
s econd. 

On Apr il 19, 1 98 8, James Kopecky cons e nted t o relie f fro m the 
automat i c stay on the Saunder s Coun ty property in favo r of Bank 
and a n y other credito r ha v i ng a n interest i n the property. The 
c onsent was no t served o n trus tee o r on Mr . and Mrs. Kope c ky . On 
April 22 , 1988, the Cour t ordered the r e li e f r equested. The Order 
was no t served o n Mr . and Mrs. Kopecky. 

On March 28, 1988, Mr. a nd Mr s . Ko pecky fi l e d the prese n t 
adversary proce edi ng , asserting that t he Court has j ur~sdict i o n 
pur suan t t o 28 u.s. c . § 157(c)(1 ). For the i r first cause of 
action, Mr. and Mrs. Kopecky reques t a j udgme nt of $65, 762 .7 1 p l us 
cost s aga inst James and Je ne tte Kopecky a nd Jame s Stumpf , 
Tru s t ee , and r eques t t hat the ir f ir s t priority deed of t r u s t li e n 
be forecl osed and ad ' udged a f irs t lien o n he Sa unde r s Coun t y 
property . Th ey furt he r r quest that, if paymen t i s no t made to 
t hem wi t in t went y days, t he Co ur t order t he proper ty sold . 

As a second c a u se of action , Mr. a nd Mrs. · K pecky con ~nd 
tha t Ba nk wrongfu lly c o nveyed t he Saunders County property t o the 
trus t ers ra t her than assigning Bank' s i n terest to Mr. an Mr s. 
Ko pecky pursua t t o 11 U.S.C. § 509 . The y claim t ha t Ba nk's 
u nreasonabl e c o nduc t jus tif ies equitable subord i nati n of Bank ' s 
c l a im t o t hat o f Mr . a nd 1rs. Kopecky' s c l aim pursuant to 11 
u.s .c. § 51 0. 

Both Bank and In t e rior fi l ed moti ons t o dismis s or abstain, 
sugges ti ng t hat the Bankrup cy Court does no t have jurisd i ctio 
over i ss ue s which a r e not s ubstantial l y and directly r ela t ed to 
t he bankrup t cy estate or its a dministra ti o n . Becaus e t he trus .ee 
has aba ndoned t he Sau nders County pr ope r ty , it i s not p a rt of th 
bank r uptcy e s ta t e . They al s o argue tha t , if the Court doe s not 
d is~i ss f o r lack cf j ~r is iction, t he Co~ r t should abstain as t he 
Distr ict Cour t of Sa unders County is the p r oper fo rum t o determi ne 
priori t y o f li ens and to fo reclose t hese l iens. 

Mr . 1d Mrs. Kopecky argue that t he Court doe s have 
j urisdicti n t o de t ermine the v a lidi ty and priority o f a l ien. 
They point out tha t jur i sdi ct i on was not contested in the Court 's 
e arl ier decision, Ko pecky v . Doug l a s Count y Ba nk & Trus t Co., and 
t hat the present c omplaint rel i es i n s ome pa rt o n t he effec t of 
t ha t dec ision. Notwithstanding other bases for jurisdict ion, t hey 
c l aim that the Court has j ur i sdiction to enforce or imp l e ment i ts 
p rio r decision pur s ant to 11 u.s .c. § 105. 



The mo tions to d1smi ss Mr . a nd Mr s . Kopecky ' s fir s t ca use of 
a ct i on , t o t he extent it r equests t he Court t o i ni tiate 
f oreclosure, are su tained. Foreclosure is a state l aw a c t ion 
which this Court wi l l not enter t ain. 

The mo tions to dismi ss or abstain are overruled i n both 
caus s of a ction as they r la te t o asce tain. en t o f li en prior i ty , 
t o the appli c abi ity o f 11 U. S.C . §§ 509 and 51 0 a nd to 
i n terpre tat i on of t h e Court's earlie r me morandum. 

Mr . and Mrs. Kopecky were creditors of J ames Kopecky at the 
time he f il e d his pet ition but did no t have no t ice of the 
a andonment by t he t rustee of the s~ und r s Coun ty proper t y. 
Wi t hout n oti ce , t h y w re denied t he righ t to object. Ba nkr. R. 
6 00 7 . Thus, with regar to Mr . and Mrs . Kopecky, the abandonme n t 
i s not e ffecti ve, and t he Sa unders Co unty prope r t y rema i ns i n the 
ba n k r uptc y esta t e . More ver, if th paymen t by Mr. and Mrs. 
Ko pecky extingu ished Bank 's $6 0, 00 0 fir st lien o n t he Saunde r s 
Co unt y proper ty , a s Bank purport s , then t he value of the remain i ng 
l iens to t a l s a p p r oximately $62 ,0 0 c . This amount i s l es s t ha n the 
$115 , 0 00 value o f t he prop rty , and James Kopecky would retain 
equi ty in t he p r operty wh ich could benefit the estate . Therefore, 
aba nd onmen t is not appropriate until thi ~ proceedi ng is r esolved . 

Mr . and Mr s. Ko pecky's compla i nt ari ses under 11 U. S .C. § 50 9 
and 510 and a ff ects prope rt; of the es t ate . I t is, t us, a core 
p r o eeding arising under Title 11. 28 .S.C.§ 157 (b)( 1 ). Eve n 
t hough t he c ompla in t d i d not a l lege jur is ict ion u nder 28 U.S.C. § 
1 57 ( b) ( 1 ) 1 th e Cour t .ay 1 on its o wn motion, de t ermi ne whe t her a 
pro ceeding is a core r ocee d ing . 28 U.S. C. § 1 57(b)( 3 ). 

The Saunders County p operty rem in s property of t h e estate ; 
a c c o rd i ngly , Mr . an Mrs . Kopecky's c ompla i n t af f e cts the 
admin i stra ti o n o f the es t ate . 28 U.S .C. § 1 57(b )(2)(A) . Furt her , 
t he c omp la i nt requests t he Court to de t ermine whe t her Mr. nd Mrs. 
Kopecky' s l ien i s valid, and, if so, i ts priori t y. 28 U.S.C. § 
157(b)( 2)( K). Beca use t he ourt has f o nd j urisdic t ion based on 
11 U. S. C. § 157 (b)(2 ) , the Cou r t will no t address 11 U.S.C. § 1 05. 

The Cour t r ecogn ize s that neither the absence o f noti ce nor 
the propr i ety o f t he aband o nm n t was raised i n t he l ega l 
arguments. Neve r t he less, i n order to reach a correc t resolutio n 
of the i ns t ant mot i o ns , Mr . a nd Mrs. Kopecky 's r i ghts in J a mes 
Ko pecky 's ba nkruptcy c ase are r elevant and must be cons idered. 
The Court's Order f or Relief o n the Saunders County prope rty in 
James Kopecky 's bankruptc y case i s sta yed pending the o utcome of 
this proceed i ng. In his consen t to r e li e f J ames Kopecky state s 
that he " d oe s not ha ve any e q uity in the (Saunders County] 
Pro pe rty . " Agai n, pend ing the outcome o f th is proc eeding , James 
Kopecky ' s stateme n t may not be co r r ect. Atter a hear i ng o n the 
merits , either by evident i ary pr sentation or lega l a rgume nt , the 
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Court wi ll reconsider the g r ant of relief from the automati c 
stay. 

Defendants have ten d a ys f rom the fil ing of th i s 
me morandum to s erve an a nswer. A separate journa l en t ry wil l 
be ent ered this date. 

DATED: August 25, 1988. 

BY THE COURT: 

cc : J ames J. Stump f 


