I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
ROBERT RI CHARD PETERSEN and 3
BARBARA LEE PETERSEN, ) CASE NO. BK93- 80038
DEBTOR( S) . § CH. 12
MEMORANDUM

Hearing was held on March 21, 2000, on a Mdtion to Mudify
Plan to I ncrease Paynents to Unsecured Creditors.
Appear ances: Charles Meyer for the debtors, Howard Duncan for
Stanco, Inc., and Richard Lydick Chapter 12 Trustee. This
menor andum cont ai ns findings of fact and concl usi ons of | aw
required by Fed. Bankr. R. 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. § 157(b)(2)(A)
and (J).

Backagr ound

This matter is before the court on creditor Stanco Inc.’s
(“Stanco”) allegation that the debtors have failed to report
all their disposable incone during the pendency of their
Chapter 12 case. The Chapter 12 Trustee has joined Stanco’'s
position. Barbara Petersen, one of the the debtors, received
an inheritance during the pendency of the Chapter 12 case
whi ch consi sted of an undivided one-third interest in real
property and $61, 000.00 in cash. Stanco and the Trustee allege
that the debtors failed to report the inheritance, that the
i nheritance nust be included in the cal cul ati on of disposable
incone and that, due to the receipt of the inheritance, the
debtors have not paid all their disposable income into the
pl an. Finally, Stanco and the Trustee urge this court to
include the value of the debtors’ interest in real property
received by inheritance in cal culation of disposable inconme
al though there is no plan to liquidate the property.

| n opposition, the debtors argue that, although they did
i ndeed receive an inheritance, it has been reported. The
debtors also argue that all of the inherited funds were
reasonably required for the maintenance and conti nuation of
the debtors’ farm ng operation. Finally, the debtors argue
that the real property received by the debtors is not
avail abl e for distribution under state |law, and that the val ue
of the land is not required to be considered in the disposable



i ncome cal cul ati on
FACTS

1. The debtors, Robert and Barbara Petersen, filed for
relief under Chapter 12 of The Bankruptcy Code in January,
1993. The Chapter 12 Plan was confirmed on Decenber 14, 1993,
and was conpl eted, according to its ternms, three years |ater,
in 1996. However, a discharge was not entered in 1996 because
the Trustee and Stanco requested an accounting fromthe
debtors. The debtors were ordered by the court to provide the
accounting and did so.

2. The debtors received a total $61,000.00 in cash from
Ms. Petersen’s father’'s estate, in several distributions.

3. On April 1, 1994, Barbara Petersen, who was the
personal representative of her father’s estate, received
$2,500. 00 for her services to the estate and a parti al
distribution fromthe estate of $43,500.00 for a total of
$46, 000. 00. From this $46, 000.00, $29,500.00 was paid back
into the estate; $26,000.00 for a pivot irrigation system and
$3,500. 00 for a 1987 Chevy Celebrity. The net cash received
was $16, 500. 00.

4. The $26, 000.00 was paid for the pivot irrigation
system | ocated on | and owned by Ms. Petersen’s father which
was i nherited by Ms. Petersen and her two sisters. The
amount paid was required to be paid by the terns of the will.
Prior to the opening of the will, the Petersens were under the
assunmption that the pivot would be inherited by Ms. Petersen
wi t hout paynment. However, because Ms. Petersen’s father was
upset by the bankruptcy filing, he changed his will to require
repayment for the pivot system $20,000.00 in principal and
$6, 000.00 in interest.

5. Ms. Petersen received two additional paynents of
$2,500. 00 for her services as personal representative. This
i ncome was reported as wages on the Petersens’ quarterly
reports.

6. Ms. Petersen also received a $10, 000.00 distribution
in 1995. This distribution, however, did not pass through the
Pet ersens’ accounts. The $10, 000. 00 was placed in an account
kept by Ms. Petersen and her two sisters to be utilized in
their farm ng operation. M. Petersen did not report the
income on his quarterly reports but did disclose the
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di sbursenment on the accounting that was ordered by this court.

7. Ms. Petersen also received an undivided one-third
interest in farm and that was owned by her father. This |and
is owned with two of her sisters. Currently, the Petersens
rent this land fromthe sisters and utilize it for farm ng
pur poses. Because Ms. Petersen owns an interest in this |and
and she also rents it, she receives rental incone fromthis
property. This is reported on the quarterly reports under
rents paid and received.

8. Ms. Petersen and her sisters inherited sonme |and
fromtheir nother several years prior to her father’'s death.
The inheritance was subject to a life estate in her father.
The | and was part of the real estate farmed by M. Petersen
during the case and rent was paid for its use.

9. According to the operating reports, in 1993, the
farm ng operation accunul ated receipts in the anount of
$180, 931. 00 whil e di sbursing $254,432.00. This |eaves a
negati ve bal ance of $73,501.00. The 1994 receipts total ed
$158,878. 00 whil e disbursing $163, 154.00. This |eaves a
negati ve bal ance of $4,276.00. |In 1995, the receipts total ed
$187,547.00 while the disbursenents totaled $169, 500. 00.
Thus, the farm operated at a positive bal ance of $18,047.00
for 1995. The 1996 farm ng year resulted in receipts of
$182,193. 00 and di sbursements of $178,263.00. The final
cal cul ati ons of 1996 show the debtor operating froma positive
bal ance of $3,930.00. At the end of the plan, in 1996, the
debtors had an operating deficit over the life of the plan of
$55, 800. 00.

10. Ms. Petersen holds two non-farmjobs and all of her
income fromthose jobs has been reported.

11. M. Petersen filed alnpost all of his quarterly
reports |late and seened to conplete and file a nunmber of them
all at the sane tine. The quarterly reports are a bit
confusing and hard to deci pher. However, when read in
conjunction with the accounting, it appears that the Petersens
did report all of their disposable income. According to the
accounting and the undi sputed testinony of M. Petersen, all
of the noney both earned by the debtors and inherited was
spent either by the debtors for their care or for the
furtherance of farm ng operations. The $10, 000. 00
di sbursenent that Ms. Petersen placed in an account to be
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used for farm operations on her |land was used for renoval of
ti mber and other |and inprovenents.

12. At the time of trial, the Petersens owned a 1988
Li ncol n Towncar, a 1984 Ford F150, had about $1,500.00 cash
assets in a checking account, and about $3,000.00 in a savings
account that represents proceeds froma governnent check that
will be used to pay rent on |lands that are to be farnmed.

Deci si on

The inherited cash and | and, while property of the
estate, do not represent excess di sposable incone.

Anal ysi s

According to the Bankruptcy Code, all “disposable incone”
is required to be paid into the plan and distributed to
creditors. See 28 U.S.C. 8§ 1225 (stating that disposable
income is to be paid into a plan if the Trustee or an
unsecured creditor objects unless the plan proposes paynent in
full of creditor clains). Wen challenging a debtor’s
contribution of disposable inconme, the initial burden of proof
is on the Trustee to show that the debtors have failed to
contribute all of their disposable income to the plan.
Hammrich v. Lovald (In re Hammrich), 98 F.3d 388(8th Cir.

1996). However, the ultimate burden lies with the debtors to
show that, indeed, they are satisfying the disposable incone
obligation. In re Hammrich, 98 F.3d at 389; In re Kuhl man,

118 B.R. 731, 738 (Bankr. D. S.D. 1990).

Further, 28 U S.C. 8§ 1225(b)(2) defines “di sposabl e
incone” as “inconme which is received by the debtor and which
is not reasonably necessary to be expended (A) for the
mai nt enance or support of the debtor or a dependant of the
debtor; or(B) for the paynent of expenditures necessary for
t he continuation, preservation and operation of the debtor’s
busi ness.” (enphasis added) Although Section 1225 pertains to
confirmation of a plan, the disposable income requirenent nay
al so cone into play at the tine a debtor requests discharge.
Rowl ey v. Yarnell, 22 F.3d 190 (8" Cir. 1994); In re Meyer
173 B.R. 419 (Bankr. D. Kan. 1994); In re Wod 122 B. R 107 (
Bankr. D. 1daho 1990).

The “reasonably necessary” term nology of Section 1225
requires the court to conduct a subjective analysis of a
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debtor’s expenditures while considering the totality of the
circunst ances. In re Whod, 122 B.R at 115; [n re Kuhl nan,
118 B.R at 739. The Eighth Circuit Court of Appeals has held
that the determ nation of disposable incone is a “fact
intensive inquiry into whether the debtor has ‘incone which is
in excess of that reasonably required for maintenance and
continuation of [its] farm ng operation from one year to the
next.’” Broken Bow Ranch, Inc., v. Farners Hone

Adm nistration, (In re Broken Bow Ranch, Inc.,) 33 F.3d 1005,
1008 (8th Cir. 1994) (enphasis in the original) (quoting In re
Cof fman, 90 B.R 878, 885 (Bankr. WD. Tenn.1988)). 1In
essence, the calculation is done by conputing the sum by which
the debtor’s income is in excess of the obligations at the end
of the plan, after taking into consideration the anmount of
funds necessary to continue the farm ng operation. 1n re
Broken Bow Ranch, 33 F. 3d at 10009.

Whi |l e debtors should be all owed a reasonabl e year-to-year
carryover, debtors should not be allowed to accunmul ate an
unreasonably | arge anmount of funds such as would constitute a
wi ndfall at the tinme of discharge. 1n re Coffman, 90 B.R at
888 In the present case, the debtors have not accunul ated a
| arge anount of wealth nor have they spent a | arge anmount of
funds either personally or for their business. The funds and
real estate which were inherited were reasonably necessary for
and used for the care of the debtor or the debtors’ dependents
or for the continuation of the farm ng operation.

The Cash

Ms. Petersen received $7,500.00 as a fee for serving as
personal representative of her father’s estate. This anpunt
was included by the debtors as wages in the quarterly reports
and has been already included in the debtors’ cal cul ati ons of
di sposabl e income. This noney was used for the living
expenses of the debtors as well as for farm ng operations. It
is, therefore, not disposable incone.

The remai ni ng anount of cash that Ms. Petersen inherited
was i ncone for the purposes of the disposable incone test.
M. Petersen did attenpt to report the net anount received
both on his quarterly operating report for 1995 and the
accounting that was filed with the court in 1996. Although
M. Petersen’s accounting nethods are sonewhat confusing, he
did make a good faith attenpt to report the net inheritance
and did include it in his calcul ations.
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M. Petersen testified, w thout contradiction, that al
noni es recei ved were put back into the farm ng operation and
used to maintain the farm ng business. Section 1225
specifically states the funds that are utilized either for the
care of the debtor or the debtor’s dependents or for the
preservation, continuation and operation of the debtor’s
busi ness are not di sposable income. These funds were used for
the farm ng operation and are, therefore, not disposable
i nconme.

The Real Estate

Ms. Petersen also inherited an undivided one-third
interest in real estate which was inherited by herself and two
of her sisters. This property was rented and farmed by M.
Petersen both prior to the death of Ms. Petersen’s father and
since that tine. Ms. Petersen’s one-third share of the | and
rent is reported as rental inconme received and the payout of
rent is accounted for as a disbursenent. The |iquidation
value of Ms. Petersen’s interest in the real property is
estimated by the debtors at $43,500.00. The question
presented is whether the value of the real property itself is
“di sposabl e i ncone.”

The Eighth Circuit Court of Appeals has interpreted the
di sposabl e i nconme requirenment broadly to include many
different types of income. 1n re Koch, 109 F.3d 1285, 1289
(8th Cir. 1997) (Worker’'s Conpensation Benefits); In re Broken
Bow Ranch, Inc., 33 F.3d 1005 (8!" Cir 1994) ( governnent
program paynents earned during the plan period but received
after the end of the plan).

In Berger v. Pokela (In re Berger), 61 F.3d 624 (8th Cir.
1995), the Eighth Circuit Court of Appeals held that
di sposabl e i ncome included the value of the equity in property
whi ch was created upon the gratuitous forgiveness of a debt

formerly secured by real property. |In Berger, the nother of
one of the debtors held a nortgage upon the debtors’ property.
Upon the Chapter 12 filing, the nother’'s claimwas |isted as

$45, 000. 00. However, before conpletion of the plan, she
forgave the indebtedness by filing a release of the $45, 000. 00
secured debt. Due to this forgiveness, the debtors realized
equity in the property. The Circuit Court held that the val ue
of the equity in the land that was obtained during the plan
period should be treated as property of the estate and that

t he value should be available to unsecured creditors. The
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Court reasoned that 28 U.S.C. § 1207 states that a debtor’s
estate includes all property or income received after the
Chapter 12 petition is filed but before the case is closed.

In the present case, the debtors testified that the | and
is being rented by them and all inconme received by Ms.
Petersen fromthe rental of this property has been reported.
This land was farnmed by the debtors and the revenue received
by the debtors fromthe rental income and fromthe crops
produced on the | and apparently hel ped fund the plan. The
“value of the equity” in the inherited | and has been incl uded
in the disposable incone calculation by the inclusion of the
proceeds of crop production and the paynent and receipt of
rental incone.

The land is “reasonably necessary for the continuation,
preservation or operation of the debtor’s business.” M.
Petersen is currently farmng the land and will continue to do
so. The value of the land is represented by the rents paid to
the owners. The debtors report the rents paid and the rents
received on the quarterly operating reports. If, in addition
to the stream of rental paynents fromthe | and, the
i quidation value nust be made available to creditors, then
the | and woul d have to be sold to provide that cash for
distribution to creditors. |If the land is sold, the debtors
woul d have no farm ng business to continue. Such a result is
certainly not the purpose of Chapter 12, which was enacted to
save the famly farm

Concl usi on

The inheritance has been properly accounted for in the
overall operation of the farm business and these debtors have
no “di sposable income” as that termis defined at 11 U S.C. 8§
1225(b)(2). A discharge shall be granted upon subm ssion of a
proposed order. |If the Trustee declines to sign off on such
an order, counsel for the debtors may submt it w thout such
signature, acconpanied by a letter explaining the situation.

Separate journal entry to be filed.

DATED: April 10, 2000.
BY THE COURT:

/[s/Tinpthy J. Mahoney

Chi ef Judge



Copi es faxed by the Court to:
4 LYDI CK, RI CHARD
20 DUNCAN, HOWARD T.

Copies mailed by the Court to:
Charl es Meyer, P.O Box 289, Stanton, NE 68779-0289
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.
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Charl es Meyer, Attorney for debtors
Howar d Duncan, Attorney for Stanco, Inc.
Ri chard Lydi ck, Chapter 12 Trustee

| T 1'S ORDERED:

The inheritance has been properly accounted for in the
overal |l operation of the farm busi ness and these debtors have
no “di sposable incone” as that termis defined at 11 U S.C. 8§
1225(b)(2). A discharge shall be granted upon subm ssion of a
proposed order. |If the Trustee declines to sign off on such
an order, counsel for the debtors may submit it w thout such
signature, acconpanied by a letter explaining the situation.

BY THE COURT:
/[s/Tinpthy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
4 LYDI CK, RI CHARD
20 DUNCAN, HOWARD T.

Copies mailed by the Court to:
Charl es Meyer, P.O Box 289, Stanton, NE 68779-0289
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



