I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
ROBERT R. PETERSEN and )
BARBARA PETERSEN, ) CASE NO. BK93-80038
)
DEBTOR. ) CH 12
VEMORANDUM

Hearing was held on Decenmber 14, 1999, on Trustee’s
Motion for an Order Directing the Debtors to Either Myve for
Di scharge or, in the Alternative, to Dism ss Case; Mtion for
Di scharge filed by the Debtors; Objection to Mtion for
Di scharge filed by Stanco, Inc.; Objection to Discharge filed
by the Trustee; and Mdtion to Mddify Plan to I ncrease Paynents
to Unsecured Creditors filed by Stanco, Inc. Appearances:
Charl es Meyer for the debtors, Richard Lydick as Chapter 12
Trustee, and Howard Duncan for Stanco, Inc. This nmenorandum
contains findings of fact and conclusions of |aw required by
Fed. Bankr. R. 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U S.C. 8§ 157(b)(2)(A) and (O.

Facts

This matter cones before the court on creditor Stanco,
Inc.’s, (“Stanco”) notion to nodify plan paynents and the
debtors’ nmotion for discharge. Stanco is an unsecured
creditor of the debtors.

The debtors filed for Chapter 12 relief on January 1,
1993. The Chapter 12 plan was confirmed on Decenmber 14, 1993.
The plan stated a three-year period for repaynent and the plan
payments were conpleted in 1996. The debtors paid a total of
$195,272.00 into the plan. A discharge was not requested at
the end of the plan paynents and the case has remai ned open
because of the issue which is the subject of this nmenorandum

In 1994, one of the debtors, Ms. Petersen, received an
inheritance resulting fromthe death of a parent. There were
several disbursenments to Ms. Petersen, with the | ast
di sbursenent received in 1996. These distributions include
$61, 000.00 in cash or cash equival ent and an undi vi ded, one-
third interest in real property of a presently unknown val ue.
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Al t hough Ms. Petersen received the disbursenents
during the plan repaynent period, the debtors did not anend
their schedules to reflect the inheritance. Rather, in July
of 1996, the Trustee and Stanco requested an accounting after
bei ng given sonme notice of the inheritance through the
debtors’ disclosure of an inheritance of $25,000.00 on their
1995 operating reports.

Stanco objects to the entry of a discharge and requests
that the debtors be required to nodify the conpl eted Chapter
12 plan to increase the plan paynents. This is “fair”, argues
St anco, because the debtors failed to voluntarily disclose the
i nheritance received during the repaynent period.

Additionally, it is Stanco’s position that the inheritance is
property of the estate because the debtor, Ms. Petersen,
received it during the time plan paynments were bei ng made, and
t hat, because the inheritance is property of the estate, it
shoul d be included in the di sposable incone cal cul ati on and

di stri buted under the plan. Although 11 U.S.C. 8§ 1229 forbids
nodi fi cation of a plan after conpletion of plan paynent,
Stanco requests that the court utilize its equitable powers to
override the plain | anguage of 11 U S.C. 8§ 1229 because the

i nheritance constitutes an extra-ordinary event which permts
t he use of such equitabl e powers.

The debtors in turn argue that they did disclose the
i nheritance when they provided an accounting and that Stanco’s
nmotion to nmodify is out of tinme. Additionally, the debtors
argue that the statutory |anguage of 11 U. S.C. § 1229
prohi bits the nodification of a plan after conpletion of plan
paynment s.

Finally, the debtors argue that even if it has been held
that, under extraordinary circunstances, a plan may be
nodi fied after all plan paynments have been conpleted, this is
not such an extraordinary circunmstance and that the doctrine
of laches bars a motion for nmodification. The debtors nove
for a discharge because the plan has been conplete for over
three years.

Deci si on

Stanco’s notion to nodify is denied and the debtors are
not eligible for a discharge at this tine.

La
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A. Modification

The Bankruptcy Code, at 11 U.S.C. § 1207(a), states that
property of the estate includes property acquired by the
debtor after comrencenent of the Chapter 12 case but before
the case is closed, dism ssed or converted. The debtors
received the inheritance after the commencenent of the case
and prior to any conversion, closure or dism ssal. Therefore,
according the statute, the inheritance is property of the
estate. See In re Hart, 151 B.R 84, 86 (Bankr. N.D. Tex.
1993); In re Cook, 148 B.R 273, 277 (Bankr. WD. Mch. 1992);
Cornelius v. Cornell (In re Cornell), 95 B.R 219, 221 (Bankr.
WD. Okla. 1989); In re Brownlee, 93 B.R 662, 665 (Bankr.
S.D. lowa 1988).

Section 1229(a) of the Code provides that at “any tine
after confirmation but before the conpletion of paynents
under such plan, the plan may be nodified.” (enphasis added)
The debtors conpleted all plan paynents in 1996. The notion
to nodify plan paynments was not filed until 1999. This notion
according to the plain | anguage of the statute was filed out
of time. Therefore, the request for nodification is denied.

B. Di sposabl e | ncone

A nmotion to nmodify plan paynents is not necessary to
enf orce the di sposable inconme requirenments. Agribank, FCB, v.
Honey (In re Honey), 167 B.R 540, 545n.9 (WD. M. 1994); In
re Kuhl man, 118 B.R 731, 738 (Bankr. D.S.D. 1990).

This Chapter 12 plan provided that the debtors would pay
to the Chapter 12 Trustee the debtors’ disposable incone
received during the plan period. Disposable inconme, for the
pur poses of Chapter 12, is defined in 11 U S.C. § 1225(b)(2)
as “incone which is received by the debtor and which is not
reasonably necessary to be expended-

(A) for the maintenance or support of the debtor or a
dependent of the debtor; or

(B) for the paynent of expenditures necessary for the
continuation, preservation, and operation of the debtors’
busi ness.

Whet her the cash portion of the inheritance and/or the
real estate portion of the inheritance nust be considered in
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t he di sposable income calculation is the first |evel of
inquiry. The Eighth Circuit Court of Appeals has been
relatively consistent with regard to the type of property that
is considered for the disposable income cal cul ation.

The Circuit Court appears to conclude that any type of
revenue received during the case should be included in the
“di sposabl e i ncome” cal cul ation. Under a Chapter 13 anal ysis,
the Circuit determned, in the case of In re Koch, 109 F.3d
1285, 1289 (8th Cir. 1997), that Wbrker’s Conpensation
benefits, even if exenpt under sate law, are included in
“di sposabl e i ncome” and shoul d be considered in cal cul ating
whet her the debtor’s post-petition revenue received is
reasonably necessary for support. The definition of
“di sposable inconme” in 11 U.S.C. § 1325(b)(2)(B) is simlar to
the definition of “disposable income” applicable in a Chapter
12 case by virtue of 11 U S.C. 8§ 1225(b)(2)(B) and it is
i kely that the analysis by the Eighth Circuit Court of
Appeal s would be simlar in the Chapter 12 context.

In In re Broken Bow Ranch, Inc., 33 F.3d 1005 (8th Cir
1994), the Circuit Court approved a determ nation by the
bankruptcy court that governnent program paynents “earned”’
during the period of the plan, but received after the end of
the plan, should be included in the disposable incone
cal cul ation. The Court went on to suggest that the
det erm nati on of what constitutes disposable inconme of a
Chapter 12 debtor is a fact intensive inquiry as to whether
t he debtor has inconme which is in excess of that reasonably
required for maintenance and continuation of the farm ng
operation fromone year to the next. In re Broken Bow Ranch
33 F.3d at 1008. The Court al so agreed that the bankruptcy
court, when attenpting to determ ne actual “disposable
income,” could legitimately nake a determ nati on concerning
whet her the debtor, during the plan period, accunul ated an
unreasonably | arge reserve of funds that would provide a
wi ndfall at the time of discharge. 1d.

Finally, in the Chapter 12 case of In re Hammrick, 98
F.3d 388 (8th Cir. 1996), the Circuit Court once again
acknow edged that it was appropriate for the bankruptcy court
to nmake a determ nation of the anmount of funds necessary to
continue the debtors’ farm ng operation after the term nation
of the plan when considering the anount of excess revenue that
shoul d be defined as “di sposabl e i ncome” and be payable to the
Chapter 12 Trustee.
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In this case, Ms. Petersen, during the term of the plan,
i nherited cash and an undivided interest in real estate. The
debt ors have placed no value on the undivided real property
interest and the court has little evidence concerning how such
an undi vided interest could be |iquidated and/or the val ue of
such undivided interest at the time of liquidation. The court
does have evidence that Ms. Petersen did receive, during the
plan term at |east $61,000.00 in cash. The debtors argue
that the funds received were used in the ordinary operation of
t he busi ness and should not be considered as “excess funds” or
defi ned as “di sposable inconme.” At the prelimnary hearing on
this nmotion, debtors did not present sufficient evidence on
this issue. However, follow ng the guidance of the Eighth
Circuit Court of Appeals in the above-cited cases, it is
appropriate to allow the debtors to present evidence on the
i ssue of the actual value of the undivided interest in the
real property, the use of the inherited cash proceeds, and the
amount of carryover fromthe year the plan ended to the next
year. Only with such evidence before the court can the
“di sposabl e i ncome” cal cul ati on actually be perforned.

Therefore, the clerk of the bankruptcy court shal
schedule a trial for one-half day to permt the debtors, who
have the burden concerni ng whether all disposable incone has
been transferred to the trustee, to present evidence on that
i Ssue.

Separate journal entry shall be entered.

DATED: February 9, 2000

BY THE COURT:

/[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
4 LYDI CK, RI CHARD
20 DUNCAN, HOWARD T.
Copies mailed by the Court to:
Charl es Meyer, Esq., P.O Box 289, Stanton, NE 68779
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |isted above) if required by rule or statute.
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Def endant (s)

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Trustee’s Mdtion for an Order Directing the
Debtors to Either Move for Discharge or, in the Alternative,
to Dism ss Case; Mdtion for Discharge filed by the Debtors;

Obj ection to Motion for Discharge filed by Stanco, Inc.;

Obj ection to Discharge filed by the Trustee; and Mdtion to
Modi fy Plan to Increase Paynents to Unsecured Creditors filed
by Stanco, Inc.

APPEARANCES

Charl es Meyer, Attorney for the debtors
Ri chard Lydi ck, Chapter 12 Trustee
Howar d Duncan, Attorney for Stanco, Inc.

| T I S ORDERED:
1. Motion to nodify denied.
2. Request for discharge deferred.
3. Clerk shall schedule trial as directed in the
Mermor andum QOpi ni on.
BY THE COURT:
/[s/Tinmothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
4 LYDI CK, RI CHARD
20  DUNCAN, HOWARD T.
Copies mailed by the Court to:
Charl es Meyer, Esq., P.O Box 289, Stanton, NE 68779

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



