UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
RI CHARD & JAYNE WHI TE, ) CASE NO. BK99-40009
)
Debtor(s). ) CH 7

VEMORANDUM

Hearing was held in Omha on July 24, 2001, on Coors
Distributing of North Platte, Inc.'s (“Coors”) Mdtion for
Attorney's Fees and for Leave to File an Unsecured Claim (Fil.
#265) and Resi stance by Debtors (Fil. #271), and on the Debtors’
Obj ection to the Unsecured Claimof Coors Distributing of North
Platte, Inc. (Fil. #268) and Resi stance by Coors Distributing of
North Platte, Inc. (Fil. #272). Bert Blackwell appeared for the
debtors. Allan Fugate appeared for Coors Distributing of North
Platte, Inc. Philip Kelly appeared for the Chapter 7 Trustee.
Thi s menorandum cont ai ns fi ndi ngs of fact and concl usi ons of | aw
required by Fed. R Bankr. P. 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. 8 157(b)(2)(A) and

(B).
| . | SSUES

A. Whet her orders allowing fees are final orders and not
subject to review or nodification by the bankruptcy court.

B. Whet her attorney’'s fees and costs for a litigating
creditor can be allowed as an unsecured clai m

C. If so, what ampbunt of the total fees incurred may be
al | owed.
1. DECISION
A Prior fee orders are not final orders.
B. Appl yi ng Nebraska statutory authority, fees incurred

by a litigating creditor may be allowed as an unsecured claim

C. The creditor is allowed $7,023.57 in attorney’'s fees
and costs as an unsecured claim The balance of the creditor’s
fee request, $9,396.48, is not allowed.

['11. DI SCUSSI ON



A. Backgr ound

In this case, the bankruptcy estate consists of cash and
real property that can be converted to cash. All secured and
unsecured clainms will be paid. The matter which is the subject
of this menorandumis whether all or a portion of fees incurred
by a creditor inlitigation with the debtor may be all owed as an
unsecured claimand paid by the Trustee.

The present motions are the nost recent in a series of
contested matters between the debtors and this creditor, al
arising fromthe debtors’ purchase of a pickup truck from Ross
Perry Motors in May 1997. The sales contract was assigned to
Coors. Debtors defaulted on the truck paynents, and the creditor
repossessed the vehicle. The debtors then filed a Chapter 13
bankruptcy case, which was subsequently converted to Chapter 7.
The debtors chall enged Coors’ proof of claim asserting that
Coors could not legally charge 18 percent interest as a term of
the parties’ installnent sales contract unless Coors was the
seller or alicensed sal es finance conpany. The Bankruptcy Court
(M nahan, J.) ruled in favor of Coors in October 2000, granting
it an allowed secured claim which included post-petition
interest at the contract rate and attorney’s fees and costs of
$7,023.57 under 11 U.S.C. § 506(b). That decision was affirmed
by the Eighth Circuit’s Bankruptcy Appellate Panel. Wite v.
Coors Distrib. Co. (Inre Wite), 260 B.R 870 (B.A P. 8th Cir.
2001).

Coors subsequently noved for allowance of additional
attorney’s fees and costs of $5,945.40.2 That request was grant ed
in April 2001 (Mahoney, J.), permtting Coors to include the
fees in an unsecured claim to the extent the anount of the
secured claim plus allowed fees exceeded the value of the
collateral. See Fil. #263. However, when Coors filed its fourth
and final request for fees and noved the allowance of its
unsecured claim the debtors objected on the theory that there
is no authority to allow any of the fees as an unsecured claim

This amount is the sumof Coors’ first and second
requests for attorney’s fees (Fils. #81 and 126), which were
rul ed on together.

2Coors’ third request for fees (Fil. #252).

-2-



The parties agree that the value of the collateral was
$18, 000. The principal amunt owed to Coors on the debt is
$12,152.54, plus pre-petition interest of $2,404.54, which
brings the secured claim to $14,557.08, and which |eaves an
equity cushion of $3,442.92 for post-petition interest and
attorney’s fees.

Post-petition interest as of the hearing date anounted to
$5,573. 52, which exceeds the available equity. Post-petition
interest of $3,442.92 will be allowed as part of Coors’ secured
claim Any post-petition interest above that amount 1is
di sal |l owed. None of Coors’ attorney’'s fees can be allowed as
part of the secured cl ai mbecause the value of the collateral is
not greater than the amunt of the <creditor’s claim to
princi pal, pre-petition accrued interest, and $3,442. 92 of post-
petition accrued interest.

Coors’ fourth application for fees is now before the court.
In it, the creditor seeks allowance of $3,451.08 in attorney
f ees and expenses incurred in connection with the appeal to the
B. A.P. The debtors object to the all owance of any portion of the
third and fourth applications as an unsecured claim on the
grounds that attorney’'s fees may not be allowed beyond the
extent of the creditor’s equity cushion in the collateral,
unl ess there is statutory or other |ong-standi ng authority under
state law for such an award. The debtors also assert that the
order of April 19, 2001, purportedly permtting Coors to seek
attorney's fees in excess of the equity cushion as an unsecured
claim was not a final, appealable order and is therefore
subject to reconsideration at this tinme. The question of
finality shall be dealt with first.

B. Finality

The question of whether an order is final "presents an
unusual degree of difficulty because, in contrast to nost other
civil litigation, finality in bankruptcy is a nore elusive
concept." lannochino v. Rodolakis (In re lannochino), 242 F.3d
36, 43 (1st Cir. 2001).

Many courts consider three factors when deci di ng whether a
bankruptcy court’s order is final for purposes of district court
or appellate court review. Maquoketa State Bank v. Hayes (In re
Hayes), 220 B.R. 57, 60 (N.D. Iowa 1998). Those factors are: (1)
the extent to which the order |eaves the bankruptcy court
nothing to do but execute the order; (2) the extent to which
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del ay i n obtaining review would prevent the aggrieved party from
obtaining effective relief; and (3) the extent to which reversal
woul d require recommencenent of the entire proceeding. These
t hree conponents are known as the Koch test, after In re Koch,
109 F.3d 1285 (8th Cir. 1997).

The first el enment of the test, whether the bankruptcy court
has anything left to do but execute the order, should be judged
by reference to the particular dispute resolved by that order,
not by reference to the entire bankruptcy proceedi ng. Hayes, 220
B.R at 60. “Congress has 1long provided that orders in
bankruptcy cases may be imedi ately appealed if they finally
di spose of discrete disputes within the larger case.” In re Saco
Local Dev. Corp., 711 F.2d 441, 444 (1st Cir. 1983) (quoted in
Hayes, 220 B.R at 61). See al so lannochino, 242 F.3d at 43 (“To
be final, a bankruptcy court order need not resolve all the
issue raised by the bankruptcy, though it nust conpletely
resolve all of the issues pertaining to a discrete claim
including issues as to the proper relief.” (internal quotations
omtted)); Bartee v. Tara Colony Honmeowners Ass’'n (ln re
Bartee), 212 F.3d 277, 282 (5th Cir. 2000) (“[A]ln appealed
bankruptcy order nmust constitute either a final determ nation of
the rights of the parties to secure the relief they seek, or a
final disposition of a discrete dispute within the |arger
bankruptcy case for the order to be considered final.” (internal
guotations omtted)).

If nothing is left for the bankruptcy court to do except
execute its order, then presumably the bankruptcy court’s fact-
finding and | egal anal ysis regarding that dispute is at an end.
Hayes, 220 B.R at 61. However, that depends on what Kkind of
di spute was resolved. Orders which finally resol ve di sputes over
“what the debtor owes or owns, or who gets what from the
bankruptcy estate . . . are final, since those disputes go to
the core of the bankruptcy process, which is to collect and
distribute the assets of the debtor in an orderly and
statutorily pre-determ ned manner.” 1d. Orders that resolve
matters other than the assets and liabilities of the estate or
the relative priority of the estate’s creditors are not final
Id. For instance, orders regarding notions to convert or notions
for confirmation or motions to extend tine to object to
di scharge are not final. [d.

In the context of attorney’s fees, an interim award of
attorney’s fees to a debtor’s attorney under 11 U.S.C. 88 330
and 331 was found to be not final “because the order does not
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fully resolve the attorney’s claim | eaving open the possibility
that the claim will Jlater be enlarged through future fee
applications.” lannochino, 242 F.3d at 44.

“[T] he question of whether a particular order granting
conpensation is interlocutory or final necessarily depends upon
the circunstances of the case.” In re Dahlqguist, 751 F.2d 295,
297 (8th Cir. 1985).

In the present case, it is reasonable to conclude that the
order dated April 19, 2001, was not a final order. Wile it
dealt with the creditor’s request for attorney’s fees in the
context of clains allowance, the notion requested fees only for
a distinct tinme period. Fee applications had been filed and
rul ed on for previous periods and presumably would be filed for
subsequent periods. Coors’ fee requests have been made and

allowed in stages. In that regard, the order of April 19
approved only the fees requested in the third application.
Because the litigation was continuing at that point, it was

clear that future requests for conpensation could be expected.

Moreover, Coors had not filed its unsecured claimat that
time, so the April 19 order cannot be viewed as nmking a clains
determ nation affecting the distribution of the estate’s assets.
Ei ther way, the issue of conpensation for Coors’ attorney was
not fully resolved by the April 19 order. It therefore is not a
final order.

In the present nmotion, the fourth fee application, M.
Fugate i s requesting fees of $3,025 (27.5 hours of attorney tine
at $110 per hour) and expenses of $426.08. This fee application
i ncludes preparation for and travel to Omaha from North Platte
to argue the appeal before the B.A P. In perform ng the | odestar
analysis on M. Fugate' s previous applications for attorney’'s
fees, Judge M nahan found $110 to be a reasonable hourly rate
given the applicant’s experience in bankruptcy law and his
fam liarity with this case. Order of Oct. 11, 2000, at 4 (Fil.
#242). For purposes of this application, Judge M nahan’'s
previous ruling on the reasonabl eness of the hourly rate shall
be foll owed. The nunmber of hours expended also is reasonable.
Therefore, if there is authority for allowing the amounts
applied for in the third and fourth applications as unsecured
claims, such anounts shall be allowed.

C. Attorney Fees as Admi nistrative Expense
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The Bankruptcy Code, at 88 503(b)(3)(B) and 503(b)(4),
permts a creditor to recover as an adm nistrative expense its
actual, necessary expenses and its attorney fees if it
“recovers, after the court’s approval, for the benefit of the
estate any property transferred or conceal ed by the debtor[.]”
11 U.S.C. § 503(b)(3)(B).

The | anguage of the statute expressly requires prior court
approval for the creditor’s action. See, e.g.. In re lLagasse,
228 B. R 223, 225 (Bankr. E.D. Ark. 1998) (“Although there are
a few cases in which the courts ignore this | anguage in favor of
a general policy of encouraging creditor involvenment, . . . the
better rule in applying section 503 is to apply the plain
meani ng of the statute.” (citations omtted)); ln re Schachter,
228 B. R 359, 364 (Bankr. E.D. Pa. 1999) (“We therefore concl ude
that the weight of authority clearly supports the concl usion
t hat court appointment of counsel nust precede any successf ul
application pursuant to 8 503(b)(3)(B). . . Hence, [the
creditor’s] Motion can succeed only if it is able to establish
that it is entitled to nunc pro tunc appointment under 8§
503(b) (3)(B).")

Here, there was no such request for or grant of approval.
The ability to receive post-application approval is narrowy
circunscri bed. See Schachter, 228 B.R at 365:

[ Al ppoi nt ment of a professional person nunc pro tunc
is appropriate only in the follow ng circumnmstances:
“first, the bankruptcy court nust find,
after a hearing, t hat the applicant
sati sfied the di sinterestedness requirenments
of section 327(a) and would therefore have
been appointed initially; and, second, the
court nmust , in the exercise of its
di scretion, determ ne that the particular
circunmst ances presented are so extraordi nary
as to warrant retroactive approval.

“To guide the bankruptcy court in the
exercise of its discretion regarding the
exi stence of ‘extraordinary circunstances,’
we directed it to consider such factors as:
whet her the applicant or some other person
bore responsibility for appl yi ng for
approval ; whether the applicant was under
time pressure to begin service wthout
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approval; the amunt of delay after the
applicant learned that initial approval had
not been granted; the extent to which

conpensation to the applicant will prejudice
i nnocent third parties; and other relevant
factors.”

Schachter, 228 B.R at 365 (quoting In re LaBrum & Doak, LLP
227 B.R 391 (Bankr. E.D. Pa. 1998) and In re Arkansas Co., 798
F.2d 645, 650 (3d Cir. 1986)).

None of these factors fall in Coors’ favor. The creditor had
the responsibility of seeking prior court approval but did not,
and no obstructions to such application are evident from the
record. In fact, it does not appear that recovery of these
costs as an adm nistrative expense was even contenplated until
it becanme apparent that the equity cushion in Coors’ collatera
was insufficient to cover the nounting litigation costs.

Mor eover, the anmount of the fees requested in sinm|ar cases
is conpared to the benefit to the estate. If the fees constitute
too great a percentage of the benefit, they are disallowed. See
Lagasse, 228 B.R at 225, where attorney’ s fees anounting to
ni nety percent of the benefit to the estate were found to be
unreasonable. In the present case, the benefit to the estate
resulting fromthe efforts of the attorney for Coors has not
been cal cul ated, al though such benefit nay have been consi dered
in Judge M nahan’s initial order approving fees.

Because this creditor has not net the express requirenents
of 8 503(b)(3)(B), the fees wll not be allowed as an
adm ni strative expense.

D. Attorney Fees as Unsecured Cl aim

Sone courts have perm tted undersecured creditors to recover
their attorneys’ fees as part of the creditors’ general
unsecured clainms. See Joseph F. Sanson Inv. Co. v. 268 Ltd.(ln
re 268 Ltd.), 789 F.2d 674, 678 (9th Cir. 1986) (“Because § 501
contenplates that wundersecured <creditors may pursue the
unsecured portion of their clainm as unsecured creditors, we
find that oversecured creditors with valid contractual fee
claims may do the sane.”); Kentucky Higher Educ. Assistance
Auth. v. Fears (In re Fears), 258 B.R 371, 373-74 (WD. Ky.
2001) (8 501(b) does not preclude an unsecured creditor’s claim
for reasonable pre-petition collection fees); In re Byrd, 192
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B.R 917, 919 (Bankr. E.D. Tenn. 1996) (Contractual right to
post-petition attorney’s fees is a pre-petition claim which is
al | owed under 8§ 502. Section 506(b) does not create additional
exceptions regarding clainms allowance; it merely provides for
classification of allowed clains as secured or unsecured.); |n
re Tricca, 196 B.R 214, 219 (Bankr. D. Mass. 1996)
(undersecured creditor could file general unsecured claim for
attorney’s fees recoverable wunder applicable Massachusetts
statute). See also Janmes Gadsden & Seigo Yamasaki, Recovery of
Attorney Fees as an Unsecured Claim 114 Banking L.J. 594
(1997); Sara J. Stubbe, Oversecured Creditor Attorneys’ Fees &
Costs Under Section 506(b), Practising Law Institute’s 19th
Annual Current Devel opnents in Bankruptcy & Reorganization, 753
PLI/ Conm 373 at 392-93 (1997).

I n Nebraska, attorney fees may be recovered only when
aut hori zed by statute or when a recogni zed and accepted uniform
course of procedure has been to permt such a recovery. Ryan v.
Ryan, 600 N.W2d 739, 746 (Neb. 1999); In re Lichty, 251 B.R
76, 77 (Bankr. D. Neb. 2000). Customarily, attorney fees are
awarded only to prevailing parties or assessed against a
litigant who advances a claimwhich is frivol ous or made in bad
faith. Ryan, 600 N.W2d at 746-47. See also Neb. Rev. Stat. 88
25-824, -824.01

Section 25-824(2) of the Nebraska statutes authorizes the
assessnment of attorney’'s fees and costs “agai nst any attorney or
party who has brought or defended a civil action that alleges a
claimor defense which a court determnes is frivolous or nade
in bad faith.” Section 25-824(4) permts the court to inpose
attorney’s fees and costs against an attorney or party who
“brought or defended an action or any part of an action that was
frivolous or . . . interposed solely for delay or harassnent,”
or “who unnecessarily expanded t he proceedi ngs by ot her inproper
conduct .”

“Frivolous,” for purposes of § 25-824, neans an inproper
nmotive or a legal position so wholly without nerit as to be
ridiculous. Blecha ex rel. Raney v. Blecha, 599 N.W2d 829, 833
(Neb. 1999).

The Nebraska Suprene Court distinguishes clains which are
merely unsuccessful fromthose which are frivolous. “A claimor
defense that is sinply without nmerit is not by definition
frivolous.” Snover v. Line, 546 N.W2d 341, 349 (Neb. Ct. App.
1996) (quoting Shanks v. Johnson Abstract & Title, 407 N W 2d
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743, 747 (Neb. 1987)). “[A]ttorneys and litigants should not be
inhibited in pressing novel issues or in urging a position that
can be supported by a good-faith argument for an extension,

nodi fication or reversal of existing law.]” Ld.

The | egi sl ature recogni zed a sim |l ar potential for chilling
the pursuit of justice, so it included the follow ng paragraph
in § 25-824:

(5) No attorney’ s fees or costs shall be assessed

if a claimor defense was asserted by an attorney or
party in a good faith attenpt to establish a new
theory of lawin this state or if, after filing suit,
a voluntary dismssal is filed as to any claim or
action within a reasonable tinme after the attorney or
party filing the dism ssal knew or reasonably should
have known that he or she would not prevail on such
claimor action.

The rel evant Nebraska statute contains a non-conprehensive

list

factors to consider in deciding whether to assess

attorney’s fees under 8§ 25-824(2) for frivolous clainms or clains

br ought

in bad faith. Those factors include:

the extent to which any effort was nade to determ ne
the validity of the action or claim before it was
assert ed;

the extent of any effort after the action was
commenced to reduce the nunber of clainms or defenses
asserted or to dismss clainms or defenses |acking
validity;

the availability of facts to assist the party in
determining the validity of a claimor defense;

the relative financial positions of the parties;

whet her or not the action was prosecuted or defended
in whole or in part in bad faith;

whet her or not issues of fact, determ native of the
validity of a party’'s claim or defense, were
reasonably in conflict;

the extent to which the party prevailed with respect
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to the anmobunt of and number of clains in controversy;

. t he ambunt or conditions of any offer of judgnment or
settlenment relative to the anmount or conditions of the
ultimate relief granted by the court;

. the extent to which a reasonable effort was tinely
made to determne that all parties sued were proper
parties owing a legally defined duty to the plaintiff
or defendant; and

. the extent of any effort made after the comrencenent
of an action to reduce the nunber of parties in the
action.

Neb. Rev. Stat. 8§ 25-824.01.

The reported cases applying 8 25-824(2) seem to use
“frivolous” and “bad faith” interchangeably; they do not offer
a specific definition of “bad faith” in the attorneys’ fees
context. The only case to provide any gui dance in that regard is
Stratman v. Hagen, 376 N.W2d 3, 7 (Neb. 1985): “We have held
that attorney fees my be assessed against a party whom the
court determ nes is responsi ble for conduct during the course of
litigation which is vexatious and unfounded to the extent it
constitutes bad faith toward the other party to the litigation.”

After considering the facts and circunmstances of this case,
it is clear that Debtors’ conduct throughout this case has been
directed toward t he goal of keeping their non-exenpt assets away
from their creditors. The evidence presented on the pending
motions is conpelling. It is clear fromthe Trustee' s affidavit
dat ed October 25, 1999; fromthe affidavit of the president of
Coors Distributing dated August 31, 1999; and from the Order
converting this case from Chapter 13 to Chapter 7 that M.
Fugate's efforts on behalf of his client were instrumental in
uncovering property of the estate which had not been included in
t he bankruptcy schedul es. The debtors’ failure to keep adequate
financial records, to account for proceeds from an insurance
policy, and to list or appropriately value certain personal
property on their schedules contributed to the decision to
convert this case to one under Chapter 7.

Such conduct on the part of the debtors constitutes bad
faith under the Nebraska statutes because the debtors’
conceal nent of assets was done to harass and frustrate
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creditors, and it caused del ay and additi onal court proceedi ngs.
Therefore, under Neb. Rev. Stat. 88 25-824(2) and -824(4), Coors
shall be awarded those attorney’s fees and costs incurred in
investigating and litigating the notion to convert. Those fees
and costs are set forth in the first and second fee
applications, and total $7,023.57.

The remai nder of the fees and expenses sought, as set forth
in the third and fourth fee applications, appear to be rel ated
primarily to the debtors’ objection to Coors’ claim Debtors’
counsel asserts that his clients had a reasonable basis for
pursuing the objection to Coors’ claim which involved the
Nebraska Installnment Sales Act. The record supports his
assertion. Judge Mnahan initially ruled that the underlying
contract constituted an installnment sales agreement. See Fil.
#163. He subsequently reconsidered that conclusion, and after
three nore nonths of discovery and additional oral and witten
argunment, he concluded that Coors was not subject to the
requi renents of that statute. See Fil. #242. The B. A P. affirnmed
that decision with a four-page discussion of the Act, Coors’
position as assignee of the contract, and the right to charge 18
percent interest on the contract. The B.A P. opinion clarified
the interpretation of Nebraska law on installnment sales
contracts. Since both Judge M nahan’s decision and the B. A P
decision were the first trial <court and appellate |evel
interpretations of the subject matter, the debtors appear to
have had a reasonabl e basis for pursuing the objection to Coors’
secured claim

Regrettably, however, the litigation appears to have taken
onalifeof its own, with disputes over alleged set-off rights,
the amount of the claim and the allowance of attorney’ s fees.
Coors’ legitimate persistence in its attenpt to collect the
ampunt owed to it, and the vigorous litigation stance taken by
the debtors, has resulted in nore than $16,000.00 in attorney’s
fees for a debt that totaled approximtely $14,500.00 on the
petition date.

Because the debtors’ initial objection to Coors’ claim and
the litigation flowing therefrom cannot be characterized as
frivolous for purposes of Neb. Rev. Stat. 8§ 25-824, there is no
statutory or recognized procedural basis for allow ng Coors to
recover its attorney’'s fees related to that objection
Therefore, the requested fees previously approved in the Apri
2001 order and those requested in the fourth application,
totaling together $9,396.48, cannot be allowed as an unsecured
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cl ai m

This unfortunate outcome for the creditor points up the
risks inherent in litigating a claim particularly when a
creditor is forced to vigorously defend a valid claim Here,
Coors defended its claimall the way to the Bankruptcy Appellate
Panel and back, at a significant cost in both tinme and noney,
yet is not allowed to recover the bulk of its expenses for doing
so because neither the Bankruptcy Code nor the Nebraska statutes
provide for it. This is remarkably unfair under the
circunstances, but the bankruptcy court |acks authority to
rewite either the Bankruptcy Code or the Nebraska statutory
schene.

| V. CONCLUSI ON

| T IS ORDERED Coors Distributing of North Platte, Inc.'s
Motion for Attorney's Fees and for Leave to File an Unsecured
Claim (Fil. #265) is granted in part. Coors’ claimas filed is
allowed in the anpunt of $7,023.57 as an unsecured claim The
Order and Journal Entry of April 19, 2001, are vacated to the
extent they directed otherwi se. Coors is allowed $3,442.92 in
post-petition interest as part of its secured claim The
remai nder of the interest, fees, and costs sought by Coors are
not allowed as part of its clainms agai nst the bankruptcy estate.

IT IS FURTHER ORDERED the Debtors’ Objection to the
Unsecured Claim of Coors Distributing of North Platte, Inc.
(Fil. #268) is granted to the extent described above.

Separate journal entry to be fil ed.

DATED: Sept enber 6, 2001

BY THE COURT:
[s/Tinmothy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
Bert Bl ackwell, Atty. for Debtors, 308/ 345-5645
Philip Kelly, Ch. 7 Trustee, 308/635-1387
Copies mailed by the Court to:
United States Trustee
*Al'l en Fugate, Atty. for Coors Distr., 107 N. Dewey St.,
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P.O Box 82, North Platte, NE 69103-0082

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.

-13-



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF )
)
RI CHARD & JAYNE WHI TE, ) CASE NO. BK99-40009
) A
DEBTOR( S) )
) Ch. 7
) Filing No. 265, 268, 271, 272
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
) DATE: Septenber 6, 2001
Def endant (.s) ) HEARI NG DATE: July 24,

2001

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Motion for Attorney's Fees and for Leave to
File Unsecured Cl ai mby Coors Distributing of North Platte, Inc.
(Fil. #265) and Resistance by the Debtors (Fil. #271), and
Debtors' Objection to Unsecured Claim of Coors Distributing
(Fil. #268) and Resistance by Coors Distributing (Fil. #272).

APPEARANCES

Debtors: Bert Bl ackwel | Chapter 7 Trustee: Philip Kelly
Coors Distributing of North Platte, Inc.: Allan Fugate

| T 1S ORDERED:

Coors Distributing of North Platte, Inc.'s Mtion for
Attorney's Fees and for Leave to File an Unsecured Claim (Fil.
#265) is granted in part. Coors’ claimas filed is allowed in
t he anbunt of $7,023.57 as an unsecured claim The Order and
Journal Entry of April 19, 2001, are vacated to the extent they
directed otherwi se. Coors is allowed $3,442.92 in post-petition
interest as part of its secured claim The remainder of the
interest, fees, and costs sought by Coors are not allowed as
part of its clains against the bankruptcy estate.

IT IS FURTHER ORDERED the Debtors’ Objection to the
Unsecured Claim of Coors Distributing of North Platte, Inc.



(Fil. #268) is granted to the extent described above.
See Menmorandum filed this date.
BY THE COURT:
[s/Tinmothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
Bert Blackwell, Atty. for Debtors, 308/ 345-5645
Philip Kelly, Ch. 7 Trustee, 308/635-1387
Copies mail ed by the Court to:
United States Trustee
*Alen Fugate, Atty. for Coors Distr., 107 N Dewey St., P.O Box
82, North Platte, NE 69103-0082

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.



