
UN I TED STATES BAN K UPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

I N THE MATTER OF 

RAYMOND AND ENI D KI CKEN , CASE NO. BK8 7-21 0 0 

DEBTORS Chapt er 1 2 

MEMORANDUM OP INION 

This ma tter c ame o n for hearing on Oc tober 8, 1 98 7 , upon t he 
deb tor s' ob j e c tion to the cla i m of t he Federal I ntermed i a te Cred i t 
Bank o f Oma a ( the " FI CB" ). Appe ring on beha lf of t h e debtor wa s 
Mi c hael Snyde o f Kearney, ebraska . Appearing on beha l f of the 
FIC was Ti m Ha i ght o f Omaha, Nebraska. 

Facts 

Debtors fil ed a Chapter 12 petit i on o n July 7 , 1987 . The 
I CB has fil e d a c la im in the a pprox i mat a mount of $424,000, a 

par t o f whi c h i s unsecured . The debtor s have o b jec ted to t hat 
c l a im , s pecifical ly t o the unsecured portion o f i t. The de btor 
c laims t ha t the unsecur d portion is a resul t of t he f act t at the 
FI C sold collatera l t hat it had r e posse ssed wi t hout g iving no tice 
of the sa l e to the debto rs as required by the Nebraska Uni form 
Commerc ' a l Code. Thi s c ollatera l includes , a mong o ther things, 
r ye, a Gra ham p low, and the a planter . 

I n 1984, prior to the f i ling of t he bankruptcy, t he FICB had 
commenced a replevin a ct1on aga ins t the deb t o rs i n t h e District 
Cour t o f Brown Coun t y , Ne braska. Pursuant to a t e mpora r y replevin 
ord e r ent e red in that action, the FICB r epossessed and sold the 
debtor s' f a rm machinery and crops , and t he proceeds were app l ied 
to t he balance due on the debtors' loans wi t h the FI CB. Debtors 
s ub s equent l y complained t a t t he FICB had improperly sold the 
d ebtors ' one-ha f interest in a John Deere planter and had fai led 
t o give t he debtors no t ice of the sale of the plan t er as r equ ired 
by the u. c. c. 

In May o f 1 98 5, t he debtors nd the FICB agreed to settle the 
replevi n a c t ion, and a co sent order was entered d i s pos ing of t he 
case . This Consent Judgment was entered on the 26th of June, 
1985. After s ome preliminary p r g raphs setting forth the facts, 
t he-Consent Orde r provides in pertinent part as follows: that t he 
plaint i ff FICB d e nies that the p l ainti ff s, the d b tors herein, 
suffered d ama ges a s a r esult of the plainti f f t aking possess ion of 
and se l ling of t e f arm e quipment. However, the plainti ff , 
without admit ting l i abi l ity , and f o r t he purpos e of compromi s e , 
agrees to t he f o llowing: to pay t he defendants / debtors $1 , 00 0; t o 
r elease o r cause to be released any secur i t y i n t e rest i n favor o f 
the Va lentine PCA or plai n tiff a s as s ignee o f t he Va l e ntine PCA in 
a p rticular 1982 Ford t ruck ; a nd to redel iver to the de fen ant s 
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the certi f i cate of title t o that truck . I n exchange, the 
de f endants/debtors agree to the ent r y of t he Cons en t Judgment ; to 
execute delive ry t o p a · n t i f f o f a sepa r a t e re l e a s e / dis charge by 
t he def endants/debt rs t o t he plaint if f " f rom any and a l l c l a i ms 
of e very ki d and natu re which we r e o r c ould have been a sse rt ed i n 
t h i s replev i n act i on, or wh i ch are rel at ed t o the items o r a ny o f 
t hem set for t h in Paragraphs 4 and 5 o f th i s Cons e nt J udgment. 11 

( Plai nti ff' s Ex h ibi t 2 a t 4 ) 

The Consent J udgme n t al s o provide s th3t t he defe ndants have 
accep t ed th e compro i se offe r ed by the p la i nt i ff as s e t f orth . 
Pa rag r aph 8 o f the Co nsent Judgment provides t hat the p la i nt iff 
acknowledges rece ipt of t he release referred t o above, a nd 
de fe nda nts a cknowledge tha t they recei ve d t he pa yment, the relea se 
of t he security interest, and the r ede livery o f t he cer t ificate of 
t itle re f erred to above . 

I t shou l d be noted that nowhere i n this Consen t J udgme n t does 
the pla i nt iff specifically agree t o relea se any a nd all c laims 
t ha t i t ha s aga inst de~endant, so there i s no specif ically s t a t e d 
ut ua l e l ea s e of claims in t h is document . 

The FICB is now c l aiming a def iciency judgment against the 
debtors. The debtors maintain t ha t , because the FI CB did not g i ve 
them proper not i ce of t he sal e of the e qui pment, t he lack o f 
not i ce ac t s as a bar to r ecovery of t he defic iency j udgment. 

Issue 

1 . May the FICB pursue a def iciency judgment aga i ns t the 
debtors with respe ct to the property that was the subject o f the 
Consen t Judgment fi led i n the r epl evi n act i o n? 

2. Are t he debtors preclude d by the Consent Judgment entered 
in t h r e p lev i n a ct i on from r ais i ng lack of not ice as a defense 
again s t a deficiency j udgment? 

Dec i s i on 

The Cons ent Judgment executed by t he pa rties was a compromise 
and set tl ement t hat se t tled al l issues r elat i ng t o property and 
righ t r eferred t o i n t ha t judgment . The FICB ma y not pursue a 
defic i ency j udgment on that propert y . 

Dis c uss ion 

Si mply sta t e , i t is the pos i t i on of he debtors t ha t whe n 
they released t heir cla i ms with respect t o the collatera l , t hey 
released on l y their c l aims and not any defen ses t hat they mi ght 
r a ise. Therefore, the deb tors believe that t hey c a n ra i se th e 
d e fense o f improper no t i ce aga i nst t he c reditor . The creditor' s 
po sition i s ap pa r e nt ly t hat t he Consent J udgmen t does no t prec lud e 
it from s eeking a de f i ci ency j udgme n t with regard t o t he ba lance 
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of the debt o t covered by proc eds of co l l atera l. Fur ther, the 
c r e d itor as s e rt s tha t the debtors ' wa ive r of ny a nd a ll c l a i ms 
agai n s t the cre d itor p r ec l udes the d ebt or f rom rais i ng the d efense 
of i mproper no t ice agains t the c r editor wi t h r egard to the 
de f ic iency j udgment t ha t the c redi t o r s eeks . 

I n s uppor t o t h e i r po s i tion, t he debto rs cite Allis-Cha lmers 
Co rpor a t i on v. Haumont, 22 0 Neb . 509 , 3 71 N.W.2 d 97 ( 1985). In 
t ha t c a s e t he Nebraska Su preme Cour t did sta t e tha t c o mp l i ance 
wi t the stat utory not i c e requirements i s a cond i tion preceden t to 
t he r i gh t o f a credi t or t o r ecover a def icienc y j udgmen t , and t hat 
the f ai l re to giv e t he requ i s ite notice is a n absolute bar t o 
recove ry. I d. t 51 2. 

In support o f its po s i tion, t he c reditor ci t es, i n t er a lia , 
Section 9 - 50 4( 3) o f the Nebraska u.c.c., which reads i n pertinent 
p rt a s f o l lows : 

" Un less collate ra l i s perishabl e o r 
t h eatens to d e cline speed i l y in va l ue or is 
of a type customarily s old on a recogn ized 
market, reasona b l e notifica ti on of the time 
a nd place of an public sale or rea s onabl e 
notificat ion of the time after which any 
private sale o r intended disposition is to be 
mad e shall be s ent by the secured par t y by t he 
d ebtor , if he has not signed a fte r default a 
s t atement r e ouncing or mod i fy i ng h is right to 
noti f i c a tion of sale." 

Nebraska Revised Statute Se t i o n 9-504(3) (Re issue 1 98 0) 
(emphas is added). Creditor maintains t hat this section o f t he 
Code a nd i ts re f erence t o a waiver o f notice by the debtor signed 
after defaul t i s d ire c tly a ppl icable to the instant case. The 
credi tor be lieves that the debtor signed a waiver modifying his 
r ight t o noti f ication of sale when he s i gned t he release included 
i n t he Cons ent J udgment. Creditor argues that such wa i ver of 
notice i s valid if it i s signed post-defaul t, whic h was the case 
here, and cites cases from other j uri sdictions in suppor t of i ts 
posit ion . See Ne l son v . Mo a r ch Investment Plan, 452 S.W.2d 375 
(Ky . Ct . App. 1970), Unde r wood v . First Alabama Bank, 453 So . 2d 
742 ( Ala . Ct. App . 1983). Fina l ly, i n support of i ts contention 
t ha t t he rele ase s i gned by the debtor extinguishes not only clai s 
but also defenses t hat mi ght be sed by the debtor, the creditor 
cites a Nebraska Supreme Court c ase, Dougherty v . Robson, 214 Neb. 
802, 336 N. W. 2d 316 (1983 ). 

Dougher t y v . Robson is a completely d ifferent set of fac t s 
from the i ns t a nt c ase, and t he debtor mainta ins that, because o f 
t h i s, it i s not applicable i n t he i nstant ca s e. However, 
Dougherty s tands for t he propos i tion tha t " a fter a n agreement to 
compromi s e a nd settle a c on roversy has been entered int o by t h e 
interested parties, the origina l matter i n d i spu te i s not a proper 
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subj ec t of suit or defense, w ere f raud, mis t ake or d u r ess i n 
procur ing t he cont r a c t i s not p l e aded. " I d . at 808 . Sp r ing fi eld 
Fire and Mar i ne Ins urance Comp ny v. Pet erson , 9 3 Ne b . 46, 140 
N.W. 76 0 ( 1 913). These c ases support t he creditor' s a s se r tio n 
tha t t he s ign i ng o f t he Consen t Ju gme nt pr ecludes the debtor s 
from r a isi ng a ny d e fe nse against t he c red i t or. If one a ppl ies t e 
reaso n i ng i n ougherty t o this case, then it rould s e em t hat the 
cred i t o r is also p r e c l ud e d f r om seeki ng a de f ic i ency j udgme n t 
aga i nst the debtor? if i ndeed t hat Consen t J udgme n t sett l e d the 
c o ntrover s y betwee n the pa rties. 

According to CJ S , "Ordi na r ily, when t he pa r t i es t o a pend ing 
su i t compro i se, t h i s su i t is e nde d ." The comprom i s e acts as "a 
vla · ver o f t he r e spective righ t s o f t he part· es," and both part i es 
"must accept the burden as wel l as the bene f i t s" o f the 
compromise. 15A CJS Compromise and Settlement Sect ion 22 ( 196 7 ). 
15A CJS Compromise and Settlement Sect ion 25 ( 1967) goe s on t o 
say, " Ordina ri l y a va l id compromise a g r eeme nt i nc ludes de f en e s 
and cou n ter cla i ms wi th respect t o the or i gi na l cla im or c ause of 
ac t ion • .• a s a generat rule , a valid compromise agr e e me n t 
conclude s t he pr i mary c l aim , as di s cussed s upra Section 2 4a, as 
we l l as defense s and count erc laims vli t h r e s pect t hereto. •r 
(footnot es omit t e d) 

In the b r ief of t he FICB, coun sel f or the FICB states tha t , 
"the debt or s a nd the FICB agreed to set tle the i r d if fere nces with 
respect to the rep levi n a ction, a nd a Consent Order was entered 
dispo i ng of the case ." FICB brief at 3. FICB counse l goes on to 
say, 'Accord i ng t o William Yates, forme r p r esident of t he 
Va lentine PCA , a nd v ice-pr esident of the FICB, i t was we l l 
understood whe n the r e lease was sign d by t e debtors, FICB woul d 
be released f rom any claims ~he debtors may have had a gainst the 
FICB a ising from t he repossession and the sale of the debt ors' 
one-ha f int rest in the planter. (citation omitted) Ce rtain l y 
i t was Mr . Yat es' understanding that t he release dispos e d o f any 
issues r elat i ng to t he repossession and sale o f col lateral, and 
t he FICB d i d not expect the debtors to resurrect any i ssue at a 
later d a e." Id. a t 3 , 4. (emphasis added) 

In the letter brief sent t o t he Court on Octobe r 9 , 1987, by 
Michael R. Snyder, counsel for he debtor, Mr. Snyde r s t ates as 
follows: " Ther eafter the debtor and t he FICB entered i n to a 
compromise and settlement agreemen t for a Consent Judgmen t i n the 
replevin action a nd the debtor agreed to release and disc harge the 
FICB 'from any and all claims of every k i nd and nature which were 
o r c ould ha ve been asserted thr ough replev in action or wh i ch are 
re lated to t he items or any o f the m set forth i n Pa ragraphs 4 or 5 
of this Consent Judgment'." Debtor s ' lett e r brief a t 1 . 

It appear s from t e br i efs of both t he FICB and the de btors 
that both part i es cons idered the Consent Judgment i n the na tu r e of 
a compromise a nd sett l emen t agre e ment. That being the case, 
a pp l ying the r e asoning i n Dougherty and f rom the section on 
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Compromise nd Settlemen t i n CJS, one could de f i nitel y c onclud e 
tha t t his c omprom i se a d s e t t l e me nt agre eme nt bound both parties 
a nd e f f ectively ended a ny f ur the r l it 'gat i o n wi t regard to the 
collater al t hat was t he subj ect of the Co nse n t Judg en t . 

The F ICB ' s b r i e f i ncludes t he fo l l owing stateme n t: "As par t 
o f the ne got i a tions, i n a n a t tempt t o resolv e the debt o rs' 
obj ec t i o n t o the sa l e wi t h out not i ce o f the debtors' one-ha lf 
interes t i n the p lante r a nd the debtors' c l a im of wrongf u l 
repo s s e ss i on o f certain items of pro perty, t he F I CB negotiated for 
and r eceive d a release, sign d by the debtors , " Brief o f 
FICB at 3. ( emp has i s a dde d ) If there had been no ob j e c t i o n to 
t he sale withou t notice and t o t e reposses s ion of certa~n 
property , t he re would have been no s ettlement and no Consent 
Judgme n t . 

Although the Consent Judgment did not i nc l ude language 
e xpressly g i v ing p t he right t o a deficiency judgment on t he par t 
of t he FI CB, t hat right was prec i se l y what was being cha l lenged by 
the de b t o r s ' o b j e c tion to sale with ut notice. When t he F I CB 
set t l e that o b j e c t i o n _with t he debtors by paying cert a i n 
cons i der ation, i t c onc l uded t e enti r e matter and gav e u p i t s 
righ t to a defi ciency j udg ment, regardles s of whether i t admitted 
any l iabi l i t y . The Consent Judgment was a ompromise and 
sett l ement that e f f ective l y ended the replevin ac ion and al l 
mat t ers ar i sing out o f i t, i nc l udi n g the right to pursue a 
def iciency j udgment o n t he note. The Court reaches t h is resu l t 
because Nebr aska law absolutely bars such a defic i ency j udgment if 
pro per notic is not p rovi ded r egarding the sale of co l lateral. 
See Allis-Chalme rs Corporation v . Haumont, 22 0 Neb. 509, 371 
N.W . 2d 97 ( 985 ) . The release and waiver and consent judgment are 
not considered a post-default sta t ement by the debtor renouncing 
t h e r i gh t t o not i ce under Section 9-5 04(3) of the Nebraska u.c. c. 

Debtors ' object i on to the unsecured por t ion of the claim of 
the FICB i s sustained. A decision on the FICB's motion to dismiss 
and on i ts Objection to t h debtors' Chapte r 12 plan will be 
continued until a determinat ion i s made as to the conf i r mabi lity 
of t he pla n . 

D TED: November 25, 1987 . 

BY THE COURT: 

Copies to each of t he following: 

Michae l R. Snyder, Attorney, P.O. Box 1414, Kearney, NE 68847 
Tim Haight, At t o r ne y , 1500 Woodmen Tower , Omaha, NE 68102 


