
IN THE t1ATTER OF 

UN I TED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

) 
) 

DONALD and BEVERLY VANDE~'lALLE, ) CASE NO. BK85 ~ 144 

) 
DEBTORS ) ABS- 1 97 

) 

RALSTON PURINA COMPANY, ) 
) 

Plaintiff ) 
) 

s. ) 
) 

DONALD and BEVERLY VANDEWALLE, ) 
) 

De f endant ) 

MEMORANDUM. OPINION 

~- This case has be en re f erred to the Bankruptcy Court b y t he 
Uni t ed Sta t es District Court for the District of Nebra ska pursuant 
t o Lo cal Ru le 51 . On December 14, 1 984, an order was entered in 
the United Stat~s District Court for the District of Nebraska 
granting a summary judgment on the question of liabil i ty to t he 
pLaintiff . The Court ordered the parties to br i e f the q ues tion o 
int erest r a te and attorney fees, with an emphasis on the quest i on 
of the l aw of wh i ch s tate a pplied, Iowa or· Nebra s ka. Fol lowi ng 
the fil i ng of the briefs, t he debtors filed bankruptcy and 
eventually the matter was referred to the Bankruptcy Court f o r 
f in 1 determination. 

On November 8, 1985, a status he a ring was held in t he 
· Ba kruptc y Co urt. Ra l s ton Purina Company was represented b y 

Wi l liam Heubaurn. Milo Ale xa nde r appeared on beha lf of Beverly 
Vandewa lle. Donald Vande wa lle was not present and was not 
r epresen ted by c o unsel. Mr. Alexander wa s granted three weeks t o 
rev i ew the briefs which had been previously filed in t he District 
Court and fi l e a responsiv e b rie f . Pl ainti ff was gra n t ed t en days 
t h e rea f ter t o fi l e i t s f inal b r i e f . Both pa~ties decl ined to fil e 
supp l e me t a r y b r i efs and submi t ted t he matter o n the br i e f s as 

i l ed in t he Un i t e d Sta t es Distr ic t Co urt for the Distric t of 
Ne bra ska. 
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Factual Background 

Defenda n ts are husband and wife and r esidents of Belgrade, 
Nebraska, engaged in the business of farming. On March 3 1 , 1982, 
defendants exec uted a p romissory note, payable to plaintif f in the 
principal amo unt of $4 9,784.52 . The note provided f o r interest at 

.a rate of 19% pe r ann um o n the unpaid princ ipal balanc e, t o be 
pa id monthly , and made t he p rincipal amount due and pa yable on 
March 31, 1987. The not e also provided t h a t in t he even t tha t 
monthly interest instal l ments were not pa i d when due , t he holder 
o f the note was entitled to acc elerate t he entire princi pal sum 
and int e res t. On May 4, 1983, defendants were notified that 
p lainti f f was declar i ng both the principal arr.d interest 
immediately due on the grounds of the defendants' f ailure t o make 
a n y interest payments during the thirteen-month period in wh ich 
t he note had been outstanding. Specifically, plain tif f dema nded 
t he principal sum of $49,784.52, plus the a ccrued interes t to date 
of $10,50 7 . 59, t o taling $60,292.1 1 . 

On November 21, 1983 , plaintif f filed i t s action, seeki ng 
judgment agains t defendants in the amount of $60,292.11, t o gether 
wi th interes t a t the rate of 24% per annum from May S v 1 983 , to 
date of judgmen t, and for i nterest at the rate of 24% per annum or 
t he highest lawfu l' post-judgment interest from the d a te o f 
judgment to date o f satisfaction thereof, together with at t orne y 's 
f e es. 

On December 14 , 1984, the Dist rict Court e ntered an order 
granting plaintiff a summary judgment on the question of 
liabi lity. The Co urt did not decide the amount due-from 
defendants to plaintiff ~ because the pleadings a nd affidavits in 
support of the motion for summary judgment did not provide 
sufficient informatio n to make a determination of whether t he 
a moun t prayed for wa s valid. From a review of the pleadi ngs and 
t he briefs, this Court concludes that the issue is whether . I owa or 
Nebraska law applie s to t his case. 

The debtors a re residents of Neb raska . The creditor/ 
plain ti f f i s a Missour i cor pora t i on with offices in Iowa~ The 
debtors s igne d t he promissory note i n Nebraska a nd ma iled it to 
the plaint iff ' s office in S i oux City , Iowa. Al l .inte res t and 
pr i nc i pal p aymen ts were to be made in.Sioux City, Iowa. he 
pro mi ssory note provided fo r an intere st rate of 1 9% per annum 
pre-defaul t , 24 % per annum post-d efault a nd p r ovided that debtor s 
would be liable for reasonable at torne y fees for any collection 
e f for t s . 

De f e ndants r gued i n the District Court and defe nd a nt Mr s . 
Va nd wa l le arg ues in the Da nkr uptc y Court t ha t t h e i nt res t r ate 
stated i n t he promi ssory note is usu rious under !-1 bras ka l a•tJ and 
t ha t i f the p a intiff i s to r e cover i nteres t a t a ll ,- it s hou l d be 
l i Hi ted to the amo unt of i n t eres t a nd the ra-e o f int(_r cst \vh ich 
is p_ rm i ssi bl e unde r Ncbra sk l a w. In add i tion, the d c f cndc nt~.; 
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argued i n the District Court and Mrs. Vandewalle argue s in 
Bankruptcy Court that under Nebraska l aw cont r ac tua l p rovisions 
obligating a party to pay attorney fees are not enforcea ble unless 
authorized by statute or recognized prac t ice a nd, therefo re , the 
attorriey fee provision should not be enforced by this .Cour t. 

Plaint i ff s argue t hat Iowa law a pp l ies because . the note was 
to be perfo r med in Iowa. Plaintiffs a l l e ge t ha t under I owa law 
the interest rate prov ided for in the note, bo t h pre-de fau lt and 
pos t-de fault is legal a nd enforceable and tha t t he c ontrac tual 
a g r e e ment with regard to attorney f ees is e nforceable. 

Concl usions o f Law 

I owa l a w a pplies. The Nebraska Supreme Court, in two 
relatively recent decisions ha s analyzed the ques tion c oncern i ng 
wh i ch l aw a pplies to a note or agreement when t he stated i nterest 
ra t e i s usurious under Nebraska law, See Excha nge Bank and Trust 
Com pa ny v . Tamer i u s , 200 Neb. 807, 265 N.W. 2d 84 7 (1978); Sh u ll v. 
Dain , Kalma n & Qua il, I nc., 201 Neb. 260 , 267 N. W. 2d 517 (19 78 ) ~ 

In the Excha nge Bank and Trust Co. v . Tame r ius case, t he 
Nebra ska Supreme Court affirmed the tria l court's entry o f summary 
judgment f o r p l aint iff a gainst defendant's contention tha t the 
promis sory no t e sued upon (which was executed in Nebras ka and 

· mai l ed t o pl a intif f, a Texas bank) was usur ious in Ne braska and 
void a ga i nst publ ic policy. The Court, c i t ~ng aut hori t y, s tated: 

"\·lhere a promissory note i s made in one 
s tate, to be perfo rmed in another state , i t 
is , ordinari l y, to be regu l a ted ~~d governed 
b y t h e law of the place of perform~nce , 
wi thou t regard to the place at wh ich it wa s 
written, date d, or signed, unles s i t clearl y 
appears that the part ies i n t e nded that the 
contract ho uld be gove r ned by the law of the 
place where ma de." ( Ci t ations omitted.) 

I n t hi s case, the note wa s s igned i n Nebr ska and mail ed t o 
the p l a i nti f f at i t s Sio ux City , Iowa , cre d i t o ff ice. The make r s 
pro mised t o pay plaint if f at Sioux City , Iowa, the principal a nd 
i nte rest c a l led f or . Therefore, t he place of performance was Iowa 
and Iowa l a w applies . 

Iowa Code §5 3 5 .2(2 )( a) (5 ) (1 83 ) pro ides that a person 
borrowing money or obta ining credit for busi nes s or a g ri cul t u r al 
pu rpose s may agr e e t o pay any r ate of in t e res t . Thi s promissory 
no t e p r ovides for pre - de f a ult inte re st. a t 19 % and po s t-def a ult 
i n te re st at 24 %. 
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. An agreement to pay a reasona b le attorn~y fee, in case a· s uit 
would be necessary to enforce a promissory note is valid and 
enforceable under Iowa law. See Nelson v. Everett, 29 Ia. 184 
( 1870); Weatherby v. Smith, 30 Ia. 131 (1 870); McGill v. Gr iffin, 
32 Ia. 445 (1871 ); and First National Bank v. Breese, 39 I a. 640 
(1874) . 

Judgment 

Judgment is ente red in favor of ·the plaintiffs and a gai nst 
the defendants, jointly a nd severally, i n the amount of $60,2 92. 11 
together with interest at the rate of 24% per annum from May 5, 
1983, to date of judgment and for interest at 2 4% per ann~m from 
date of judgment until paid, together with the costs of t h is 
action. Judgment is also entered in favor of plaintif f s and 
against defendants jointly and severally for reasonable attorney 
fees, the amount of which shall be det~rmined by suppl e menta r y 
order. Plaintiffs are to file an ~ffida it within·lo·· days of the 
date of this judgment setting forth in detail an itemi zed 
statement of time and expenses incurred by plaintiff's attorney 
and the usual hourly rate charged by such attorney or atto rneys . 
Copies of such affidavit shall be served upon counsel for Beverly 
Vandewalle and mai led to the last-known addre ss of Do nald · 
Vandewalle. Defendants shall have 15 d a ys thereafter t o fi le 
written objections to the entry of an order concerning attorney 
fees reque sted. If no written objection is filed within s uch time 
period, the Court, on its own motion, shall enter such an order. 
If objection is filed within the .appropriate time period , a 
hearing s hall be set on such objection. 

DATED: March 31, 1986 . 

BY THE COURT: 

Copies mailed to: 

Wi lliam L. Heubaum, Atto rney, 340 Insurance Exchange Bldg ., Sioux 
City, Iowa 51101 

Milo Alexande r, Attorney, Box 74 4 , Kearney, Nebraska 68847 


