I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
PRI ME REALTY, | NC., ) CASE NO. BK02-80785
)
Debtor(s). ) CH 11

VEMORANDUM

Hearing was held in Omha, Nebraska, on February 6, 2003,
on the debtor's notion under 11 U S.C. 8 542 for turnover of
property of the estate and for sanctions for intentional
violation of 11 U S.C. 8§ 362 (Fil. #432) and objection by Paul
Fesler, Richard Everett, Byron Deden, and RCS & Sons, Inc. (Fil.
#443). Marion Pruss and Robert Craig appeared for the debtor,
and M ke Whaley appeared for the objecting parties. This
menor andum contains findings of fact and conclusions of |[|aw
required by Fed. R Bankr. P. 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. § 157(b)(2)(E).

The debtor has filed a “Mdtion Under 11 U. S.C. 8 542 for
Turnover of Property of the Estate, and for Sanctions for
Intentional Violations of 11 U S.C. §8 362.” The debtor asserts
that it is a 50 percent owner of an entity known as Prinme Realty
Devel oprment, Inc. (“Devel opnent”), the other 50 percent of which
is owned by an entity which the parties agree may be referred to

as “Schropp.” In addition, the debtor asserts that Devel opment
is a general partner with a 46. 66 percent interest in a Nebraska
general partnership identified as Spring Valley |1, Phase I1. On

the other hand, evidence at the hearing suggests that
Devel opment is a nenmber of a joint venture called “LDA.” Either
way, the other alleged general partners or joint venturers are
Ri chard Everett with a 15 percent interest, Paul Fesler with a
15 percent interest, and Byron Deden with a 23.33 percent
i nterest.

Devel opment, perhaps as an agent for the partnership or
joint venture, is a holder of a prom ssory note in the original
face amount of $702,250. The maker of the note is the City of
Omaha. The note is referred to as the “TIF Note.” From
February 14, 1992, through the sumer of 2001, the City of Oraha
made paynents under the TIF Note to Devel opnment as directed by
a particular ordinance and as directed by the prom ssory note
itself. During those years, Devel opnent, upon receipt of the



payments fromthe City of Omaha, distributed the paynent to the
entity and individuals with an ownership interest in the
partnership or joint venture, as their interest appeared.

However, at sone point in time, some or all of a paynment
from the City of Omha was diverted by Devel opnent to Prine
Realty, Inc., the debtor, and used by the debtor in its own
oper ati ons. From and after the date such diversion was
di scovered, the City of Omha was directed to nake its paynment
to M. Fesler. M. Fesler then distributed the proceeds to the
entities and individuals involved in the partnership, but in
order to offset the ampunt of funds diverted to Prinme Realty,
Inc., M. Fesler distributed the debtor’s portion of the City of
Omha’s paynents to the other interested parties. Such
di stribution was agreed to by M. MCart, then president of the
debtor, who was, in addition, the individual who had actually
received the funds from the City of Ommha on behalf of
Devel opnent .

This Chapter 11 case was filed on March 15, 2002.
Thereafter, M. Fesler received at | east one paynent fromthe
City of Omha. He distributed that paynent as he had done prior
to the bankruptcy being filed. 1In other words, the portion that
traditionally had been distributed to Prine Realty, Inc., the
debtor, was instead distributed to the other entities and other
i ndi vidual s. The approxi mate anount of the debtor’s allocation
whi ch was distributed to the other parties is $45, 000.

The debtor clainms that the $45,000 that was its
proportionate share of Developnent’s share of the City of
Omaha’ s paynent was property of the bankruptcy estate and that
t he paynent of that amount by M. Fesler to the other parties
and their acceptance of such paynent is a violation of the
automatic stay at 11 U.S.C. 8 362(a). The debtor, therefore,
requests turnover of the $45,000 and sanctions for violation of
the automatic stay.

It cannot be determined from reading the prom ssory note
i nvol ved and the joint venture agreenent supplied by M. Fesler,
whi ch apparently has sonething to do with the arrangenments
bet ween the parties concerning their business operations, what
rights the debtor has to the nonies being paid by the City of
Omaha pursuant to the prom ssory note. Therefore, it cannot be
determ ned that any portion of the paynents from the City of
Omha is actually property of the bankruptcy estate. Such
determ nati on cannot be nmade because there is absolutely no
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evi dence of the contractual rights of the parties to receive a
di stribution of the paynents from the City of Omha. The
prom ssory note requires paynent by the City of Omha to
Devel opment. The prom ssory note is silent with regard to how
Devel opment shall distribute the funds. The joint venture
agreenent, assumng it has sonething to do with this business
transaction, is silent with regard to distribution of revenues
received by the joint venture. If, instead of the joint venture
being the investnment vehicle, the alleged partnership is the
i nvestnment vehicle, there is no partnership agreenent in
evidence and no testinony concerning the partnership
di stribution procedure.

What is clear, and apparently undisputed, is that Prinme
Realty, 1Inc., the debtor, owns a 50 percent interest in
Devel opment. Fromthat undi sputed fact, one can determ ne that
the 50 percent interest in Devel opment owned by Prime Realty,
Inc., the debtor, 1is property of +the bankruptcy estate.
However, because Devel opnent itself is a legal entity, separate
fromthe debtor, its assets, including paynents fromthe City of
Omaha, are not assets of the debtor and, when held by
Devel opnment, are not property of the bankruptcy estate of this
debt or.

It may be that as a result of the practices of the parties
with regard to the distribution of the City of Omha paynents,
the i ndividual officers and directors of Prime Realty, Inc., the
debtor, had an expectation that there would be an i mmedi ate
di stribution of Devel opnent’s assets represented by the City of
Omaha paynents, but such expectation does not rise to the |evel
of “property of the estate” of this debtor. The fact that the
debtor’s proportionate share of the City of Ommha paynent
recei ved post-petition was distributed to other parties w thout
notice or consent by the debtor nay give the debtor a claimfor
conver si on agai nst Devel opnment and/or the parties that received
the distribution, but w thout any evidence that the debtor had
a contractual right to a distribution of its proportionate
share, it cannot be said that such distribution was a violation
of the automatic stay.

A claim of conversion can only be brought by an adversary
proceedi ng, pursuant to Federal Rule of Bankruptcy Procedure
7001(1). Such an adversary proceeding will allow the parties,
procedurally, to present all of the contractual arrangenents
between them and allow the court to nmke a determn nation
whet her assets of Devel opnent have been converted. |If such a
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determination is eventually made, then the debtor’s danmages
resulting fromthe conversion of property of an entity in which
the debtor has an interest may be determ ned.

The notion, which requests turnover of property of the
estate and for sanctions for violation of the automatic stay, is
deni ed.

Separate order will be entered.

DATED: February 21, 2003

BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
*Robert Craig
*Marion Pruss
M ke Whal ey
W I Iliam Bi ggs
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not |listed above if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
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)
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ORDER

Hearing was held in Omha, Nebraska, on February 6, 2003,
on the debtor's nmotion under 11 U S.C. 8 542 for turnover of
property of the estate and for sanctions for intentional
violation of 11 U S.C. 8§ 362 (Fil. #432) and objection by Paul
Fesler, Richard Everett, Byron Deden, and RCS & Sons, Inc. (Fil
#443). Marion Pruss and Robert Craig appeared for the debtor,
and M ke Whal ey appeared for the objecting parties.

| T 1S ORDERED: For the reasons stated in the Menorandum
filed contenporaneously herewith, the debtor’s notion, which
requests turnover of property of the estate and for sanctions
for violation of the automatic stay, is denied.
DATED: February 21, 2003
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
*Robert Craig
*Mari on Pruss
M ke Whal ey
W I |iam Bi ggs
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



