I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
PAUL M LORENZ, ) CASE NO. BK98- 82925
) CH 7
DEBTOR( S) . ) Filing No. 5, 7

VEMORANDUM

Hearing was held on January 10, 2000, on Mbtion to Reopen
filed by the debtor. Appearances: Bert Bl ackwell for the
debtor, M chael Leahy for the objecting party and Philip Kelly
as trustee. This nenorandum contains findings of fact and
concl usions of law required by Fed. Bankr. R 7052 and Fed. R
Civ. P. 52. This is a core proceeding as defined by 28 U. S.C.
8§ 157(b)(2)(A).

EACTS

This case is before the court on debtor’s Mdtion to
Reopen his Chapter 7 bankruptcy case and his fornmer attorney’s
resi stance thereto.

Prior to filing bankruptcy, the debtor had been invol ved
in sonme litigation on the Dundy County District Court, all of
whi ch was resol ved adversely to his interest. Thereafter, the
same attorney who represented the debtor in the Dundy County
litigation, represented himin this Chapter 7 bankruptcy case
which was filed on Novenmber 13, 1998. On his schedul es, the
debtor listed his debt to the attorney but failed to include
any cause of action that he may have had agai nst the attorney.
The debtor’s bankruptcy case was di scharged and cl osed on
February 24, 1999.

On March 15, 1999, the debtor filed a pro se nmal practice
action against his former attorney in Dundy County District
Court. The actions on which the lawsuit is based occurred
prior to bankruptcy. On COctober 22, 1999, the debtor filed
this Motion to Reopen his bankruptcy case.

On Decenber 8, 1999, the Dundy County District Court
issued an Order in favor of the former attorney. The Order
di sm ssed the action without prejudice stating 1.)that the
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debtor failed to conply with Nebraska Statutes regarding

pl eading, and 2.) that the former attorney’ s Mtion for
Sunmary Judgnment was granted because the debtor is not the
real party in interest. 1In the opinion of the district court
judge, due to the debtor’s Mdtion to Reopen the bankruptcy
case, the trustee, not the debtor, is the real party in
interest and the trustee, therefore, nust decide whether to
adm ni ster the action or abandon the asset.

The debtor argues that, because the claimagainst his
former attorney was not disclosed on the debtor’s schedul es as
an asset, the bankruptcy case nust be reopened in order for
the trustee to abandon or adm nister the asset. This action
by the trustee is necessary, argues the debtor, because until
the trustee makes a decision, it is unclear whomthe real
party in interest is and the mal practice action cannot
proceed.

I n opposition, the former attorney resists reopening of
t he bankruptcy case alleging 1.) the debtor has failed to
all ege a conpelling reason to reopen the case 2.) that the
intervening rights of the former attorney render it
i nequitable to reopen the case, and 3.) that reopening of the
case is barred by the doctrine of |aches.

DECI SI ON
The debtor’s case shall be reopened in order for the
trustee to investigate the debtor’s cause of action and make a
det erm nati on whet her to abandon or adm ni ster the asset.

DI SCUSSI ON

The Bankruptcy Code, at 11 U S.C. 8§ 350(b), provides that
a court which closed a case may reopen it in order to
“adm ni ster previously unadm ni stered assets, to accord relief
to the debtor, or for other cause.” A court is under a duty
to reopen an estate whenever prim facie proof can be shown
that the estate has not been fully adm nistered. In re
Mul | endore, 741 F.2d 306,308 (10th Cir. 1984); Doyle v.
Ponsford, 136 F.2d 401, 403 (8th Cir. 1943); Kozman v. Herzi g(
In re Herzig), 96 B.R 264, 266 (9'" Cir. BAP 1989); In re
At ki nson, 62 B.R 678, 679 (Bankr. D. Nev. 1986); Vining v.
Ward (In re Ward), 60 B.R 660, 663 (Bankr. D. La. 1986); In
re Stanke, 41 B.R 379, 380 (Bankr. WD. M. 1984).
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In the present case, prima facie evidence has been
presented that the bankruptcy estate has not been fully
adm ni stered. The debtor asserts a prepetition claimwhich
shoul d have been listed on the schedul es as an asset of the
est at e.

The trustee admttedly has not done a great deal of
i nvestigation regarding the |awsuit and, therefore, was unable
to take a position at the hearing regarding the reopeni ng of
t he bankruptcy case. The state district court dism ssed the
case, not because it was decided that the debtor did not state
a claimbut, rather, because the debtor, at that tinme, was not
the real party in interest. The underlying claimof the
debt or should be at |east investigated by the trustee.

To prevail on a defense of |aches, the noving party nust
show both a |l ack of diligence by the nonnoving party and
prejudice to the novant. Costello v. U S., 365 U S. 265, 81
S.Ct. 534, 5 L.Ed.2d 551(1961). There has been no show ng of
a lack of diligence on the part of the debtor. He filed his
notion to reopen the case eight nonths after he filed the
awsuit in Dundy County Court, and, apparently, as soon as the
issue of “real party in interest” was raised. This tine frane
does not indicate a |lack of diligence by the debtor in
pursui ng his rights.

Additionally, the fornmer attorney has not shown how he
is in any way prejudiced by the reopening of the bankruptcy
case. Although he received a dism ssal order at the state
district court level regarding the mal practice claim such
di sm ssal was not a determ nation on the nerits. Rather, the
district court dism ssed the action w thout prejudice in order
for the real party in interest to be determ ned. The issue of
“real party in interest” was brought to the attention of the
debtor and the state court judge by the former attorney. He
can’t be prejudiced by a reopening of the bankruptcy case to
all ow a determ nation of the “real party in interest.”

The case will be reopened in order for the trustee to
determ ne whet her to adnm ni ster or abandon the asset.

Separate journal entry shall be filed.

DATED: January 20, 2000



BY THE COURT:

[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
LEAHY, M CHAEL J. 930-1701
KELLY, PHILIP 51
BLACKWELL, BERT 82

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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PAUL M LORENZ,
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Def endant (s)

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Motion to Reopen filed by the Debtor and
Resi st ance by debtor’s forner attorney.

APPEARANCES

Bert Bl ackwell, Attorney for novant
M chael Leahy, Attorney for objector
Philip Kelly, Trustee

| T I S ORDERED:

Case reopened to permt trustee to investigate the val ue
of an “asset” of the estate. See Menorandum entered this
dat e.

BY THE COURT:

[s/Tinmothy J. Mahoney
Ti ot hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
LEAHY, M CHAEL J. 930-1701
KELLY, PHILIP 51
BLACKWELL, BERT 82

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



