UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF

PAUL VAN DE WALLE and CASE NO. BKB85-115

CAROL JEAN VAN DE WALLE,

DEBTORS
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MEMORANDUM OPINION

This matter came before the Court on a Motion for Relief
from the Automatic Stay filed by Albion National Bank. It was
heard before Timothy J. Mahoney on September 9 and continued
to September 12, 1985. Alan Kirshen of Omaha, Nebraska, appeared
on behalf of the debtors-in-possession and Harry Dixon and Judith
Spindler of Omaha appeared on behalf of the Alblon National Bank.

The debtors-in-possesslon filed a voluntary petition under
Chapter 11 of the Bankruptcy Code on February 6, 1985. On the
date of fi1ling the debtors farmed 1,760 acres of land owned by
the debtors and 1,500 acres of rented ground. They operated a
cattle and hog operation. Their cattle operation, in addition
to raising a cow-calf herd for commercial marketing purposes,
. also included purebred livestock, specifically a herd of registered
polled Hereford.

Upon the date of filing, the assets of the debtors which are
relevant for this particular motion were as follows:

livestock $380,000
equipment $195,300
grain $136,000

Total $711,300

On the date of filing, the Albion National Bank had a claim
against the debtors, based upon notes and properly perfected
security interests in excess of the value of the collateral.

The evidence preseunted at the hearing is that almost immediately
upon the filing of the petition, the Bank and the debtors were in
dispute over ‘the debtor's equity in the assets, the posslbillty of
an effective recorganization and the question of adequate protection.

from the automatlc stay of §362 of the Bankruptcy Code. On both
vecasions some type of an oral or written settlement was agreed
upon by the parties. However, there wias continuing controversy
concerning the interpretation of the two previous settlement
agreements, which led to this last motlion belng filled.
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On May 28, 1985, a hearing was to be held before Judge David
Crawford of this Court on the second motion for relief filed by
the Bank. At the time set for the hearing counsel for the Bank
indicated that a settlement had been reached and that the automatic
stay should be 1lifted subject to a stipulation which would be filed
within seven days. The Journal Entry indicates that the stay was
lifted subject to a stipulation being filed.

A written stipulation was filed and it 'was signed by counsel
for the Bank and counsel for the debtors. The stlpulation was
offered into evidence and 1t appears to provide for a basic
ligquidation of the assets of the debtors over time, with final
liquidation taking place in October of 1985.

A dispute soon arose between the parties concerning the
interpretation of the stipulation. During the dispute the debtors-
. in-possession terminated the services of the attorney who had
negotiated the stipulation on thelr behalf. The debtors-in-possession
then filed a "repudlation" of the stipulation. The Bank filed a
motion requesting the Court to interpret the stipulation and a
motion for relief from the automatic stay which 1ncluded as grounds
therefor the alleged repudlation by the debtors of the stipulation.

At the final evidentiary hearing on the third motion for
relief filed by the Bank, debtors appeared with new counsel, Mr.
Kirshen. He informed the Court that the debtors really did not
intend to repudiate the stipulation, but desire to stand by it.
However, he wanted the Court to interpret the meaning of the
stipulation. Counsel for the Bank informed the Court that it
believed the repudiation to be valid and did not want to be forced
to live with the terms of a document which had been executed 1in
early June of 1985, repudiated in July and would now be interpreted
by the Judge in September. Since the document included a number
of matters that needed to be taken care of durling the summer of
1985, the Bank reguested that the Court simply have an evidentiary
hearing on the matter of the motion for relilef from the automatic
stay.

Over strenuous objectlon by counscl for the debtors, the

Court ruled that the stipulation entered into followlng thy hearing
on MMay 28, 1985, had been repudiated by. the debtors and was of no
furcher force or effect. The Court further ordered that since
the Journal Entry of May 28, 1985, stated that the automatic stay
was lifted subject to a stipulation, but the terms of Lhe svilpulation
were not read into the record and since the written "stipulatien"
eventually filed was subject to various interpretations, the Cours
would not consider that the automatie stay had been 11fEed = Hay
28, 1985,

The debt owed by the debtors to the Bank on the date or the’

hearing was appreximately $695,000.
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Evidence was presented by both partles concerning the present
value of the equipment. Although the equipment was scheduled on
the original schedules at $195,000, the evldence suggested present
fair market value of either $224,000 if sold from a dealer's lot,
$163,000 if sold at auction and $140,000 if sold at auction,
Evidence was presented by the debtor that some of ‘the equipment
which was owned on the date of filing has been lmproved by malnte-
nance and repair since the date of filing and, therefore, is
possibly worth more than it was on the date of filing.

The Bank had two appraisers, one of the appralsers was a new
and used equipment dealer and the other appraiser was an independent
appraiser and well qualified, but had significant tles to the Bank.
For example, he was a director of the Bank. The dealer testified
that the highest possible market value was a sale of all of the
equipment from his lot. Such a sale would brilng approximately
$224,000. An auction sale, in the opinion of this appraiser,
would bring approximately $140,000Q.

The second appraiser for the Bank testified that the equipment
on auction would bring $163,000.

The debtor testifiled that even if the equipment dldn't 1lncrease
in value from the time of the filing, 1t did not decrease in value
because it was used equipment, none of whilich was newer than five
or six years old and was in average condition on the date of flling
and is in average condition now.

Based upon the evidence presented, it is more persuasive that
the value has not changed since February of 1985. From the testi-
mony from the three witnesses, the two appraisers and the debtor,
it seems likely that the equipment 1s worth somewhere close to
the scheduled value of $195,000. In additlon, the dealer testi-
fied that there has been no decline in value since May when
he did his original inspection and appraisal. He 1ndicated there
would be no decline in value for the next couple of months because
this was now the sale season for most of the equipment.

Therefore, the Court finds that the wvalue of the equipment on
the date of hearing i1s $195,000 and is not likely to decline in the
edy fotive.

As with the equipment, there were significant differences in
the evidence, concerning the value of the livestock as of approxi-
mately the date of hearing. The Bank's witness teustiflied that the
cattle would bring approximately $161,000 and the hops would bring
approximately $12,000. Therefore, his opinion was that the total
value of the livestock on the date of hearing was $173,000. On
the other hand, the debtor's witness valued the cattle in May at
approximately $228,000 and testified that there had been some change
in the market value since May but that the chauge was not signifi-
cant. Although he was not certain of the number of cattle he
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observed in September, he did know the type and number of cattle
in May. The debtor then supplemented his testimony with current
numbers. The value estimated by the witness for the debtor 1s
more persuasive than that of the Bank., The witness for the debtor
took into consideration the quality of the herd and not simply 1its
"hamburger" value as several wltnesses discussed and used the term
during the hearing. Based upon the evidence, the wvalue of the
cattle on the date of the hearing is $217 000 and the value of

the hogs is $3,625.

The total value of the livestock on hand on the date of
hearing is $220,625 and the total value of the equipment on hand
is $195,000. Therefore, the total value of the assets upon which
the Bank claims a lien is $415,625. No evidence was presented
concerning the value of graln on hand at the time of the hearing.

In addition to the above-listed values, the debtors indicate
that there is'a check in the amount of approximately $118,000
which is the subject matter of litigation between various credi-
tors, including the Bank. The debtors claim no Interest in the
check and ask the Court to give the full amount of the check, for
the purposes of this hearing, to the Bank, or in other words, to
treat $118,000 as additional cash in the hands of the debtor upon
which the Bank has a lien. Adding the previously-determined value
of $415,625 to the proposed check of $118,000 gives a total wvalue
of the assets of $533,625.

The value of the property is less than the c¢laim of the Bank.
Therefore, the debtors have no equity in the property.

Under §362d(2), once the creditor proves that the debtor has
na equity in the property, the debtor has the burden of showing
that the property is necessary for an effective reorganization.

The debtors outlined a proposal for using 80 purebred cows
in an embryo transplant program. The debtors state that their
reorganization plan will include a proposal whereby they lease
their purebred cows to an organization which will pay the debtors
a monthly lease payment and a daily care and feeding payment. In
return, the company will receive the right bto use the cows in an

ambryo transplant program. To care and feed the cows In Lhe
prosram, the debbors will need the use of Lthe equipment.

The Bank presented evidence that the embryo transplant glwgrw:
is risky and that the debtors probably have not determitied thair
aerual costs aceurately. However, the debtor's have a thoui'*—cuﬂ
vilan apd, although the expenses way not be ealceculated o phe ponny,
thrsy higve a4t Ledst presentied evidences that &tch 4 piopramn is
pL%oLbIL and might enable a payment to the Bank on a repular basi:.
The evidence presented by the Bank that such a program is not

feasible is better presented at a hearing on confirmation of a
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plan rather than at a hearing on a motlion for rellef from the
automatic stay.

The 80 purebred cows which the debtors intend to use 1in the
transplant program are necessary for an effectlve reorganization and
the equipnient 1s necessary for an effectlve reorganization. The
additional cattle and hogs are not necessary for an effective
reorganization.

The Bank has a right to have the value of the collateral on
the date of the filing of the petition for relief adequately
protected from depreciation or dissipation. This value 1s $711,000
from the debtor's schedules. From the earlier finding of value of
the equipment, it 1s clear that there has been no depreciation 1n
the value of the equipment and, therefore, the Bank has no right to
any payment for adeguate protection on the equipment.

However, the livestock has declined in value from $380,000
to approximately $221,000 and all of the grain is gone. It was
valued on the schedules at $136,000. The debtors claim that such
decline should be offset by the amount of money they have paid to
the Bank since the date of filing. That money 1s the proceeds of
the sale of cattle and hogs and grain during the pendency of thils
case. The proceeds from the sale of cattle and hogs and graln
since the date of filing is approximately $150,000. That amount has
been paid to the Bank. However, the debt decreased only $114,000
after application of the proceeds. Therefore, debtors will be
given credit for $114,000 in adequate protection payments.
Apparently, from the receipt of the proceeds, the Bank made
-payments to the debtors for living expenses and maintenance of
the herd.

The reduction in the value of the livestock and grain from
$516,000 on the date of filing to $221,000 on the date of hearing
1s $295,000. The Bank has received $114,000 net amount from the
sale of the collateral and the debtors will be given credit for
that payment as an adequate protection payment.

Deducting the value of the equipment, livestock and proceeds
from the value of the assets on the date of filing leaves $181,000
to be protected. This is determined by adding $195,000 (equipment)
plus $221,000 (livestock) plus %111,000 (procuzeds) and subtracting
that sum, $530,000 from $711,000, the value of the collateral on
the date of the filing.

The debtors ask the Court to consider the disputed check for
$118,000 as further adequately protecting the interests of the
eraditor. The schedules 1ist an undisputed securced doebt of

ADM in the amount of $70,000., This claim and its effect on the
ownership of.the funds represented by the $118,000 check are the
subject of an adversary proceeding in this Court, The debtors
will be given credit only for $48,000, the difference between the
amount of the check and the claim ol ADM.

|
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After adding $48,000 to the wvalue of the equlipment, livestock
and proceeds, the total protected collateral is $578,000. Therefore,
the debtors must still provide adequate protection for the Bank's
interest in the difference between $711,00Q, the value on the
petition date, and $578,000, the value now. The value that must
be protected is $133,000.

The debtors presented evidence that 1f they had been permitted
to enter into the embryo transplant operation five months before
the date of hearing, they would have been able to gross approxi-
mately $10,000 from the lease of the 80 head of cattle plus they
would have received daily feed and maintenance revenue of $1.50 per
head or approximately $18,000, Therefore, they would have grossed
$28,000 and incurred maintenance and feed expenses of approximately
$175 per head per year or $8,260 for five months. They, therefore,
would have netted approximately $19,000 less some living expenses
which the Bank would have had avallable for adequate protection
of 1ts interests.

The debtor presented no solid evldence of a specifilc contract
with specific figures. Evidence was presented that the debtor has
the possibility of such an embryo transplant program. Wlthout
further evidence that such program is more than a possibility, this
Court is not inclined to give the debtor credit for "what might have
been".

The question then 1s: what must the debtor give to the Bank
to adequately protect the Bank's interest in the $133,000 reduction
in value of its collateral since the date of filing? Under
11 U.S.C. §361 the debtor can give a lien on other property, can
make periodic payments or, in some fashion, give the creditor its
indubitable eguivalent in its interest 1In the collateral. No
evidence has been presented that the debtor 1s capable of glving
a lien on previously unsecured property.

Evidence has been submitted that the debtor, if permitted to
use the 80 head of purebred open cows will be able to generate a

cash Tlow which can protect the c¢reditor's interests. The evidence
is that if the debtor 1s able to use the cows in the embryo trans-
plant program it will receive $2,000 per month In 1lrnase paymonts,
assuming 80 head times $25 per month lease payment. In addition,

the debtor will receive $1.50 per day for feed and maintonance of the
80 head. Using a 30-day month, the gross receipts from {e=ed and

m2intenance payments should be $3,600, Therefore, the debtor should
have a gress income of $5,600 per month for the 80 head. Using

the debtor's projection of $17% per head per year [or feed and
miintenance, the debtor will have $1,200 per month expenses lor
0 head. The deobtor should then net $4,400 per month,

The debtor further presented evidence that the herd would
numbaer 300 in six months and cash flow would service all of the
debt. The vague method by which this increase in cattle and
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increase in revenue would occur is not convincing., The debtors

have no ability to make a lump sum payment of $133,000 and insufficient
revenue to make such a payment in installments over a short perlod
such as one or two years. Therefore, the concluslon Is that the Bank
is not and cannot be adequately protected.

CONCLUSIONS OF LAW

The Bank has proven under §362d(2) that the debtor has no
equity in the property. The debtor has proven that most of the
property is necessary for an effective reorganlzation. The property
that is necessary for an effectlve reorganlzation 1s the equipment
and the 80 head of purebred cows.

The Bank is entitled to adequate protection of its interests
in the collateral to the extent of $133,000. The debtor has
presented no evidence which convinces the Court that it can
make either a lump sum payment of $133,000 or make installment
payments plus interest over a short timg period such as two years.
Therefore, the Court concludes that the debtor has failed in 1ts
burden to prove that the Bank's interest in the collateral is
adequately protected.

The motion for relief from the automatic stay of §362 is
granted. A separate order to follow.

DATED: September 18, 1985.
BY THE COURT:
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i Bankg{b@cy Judge é;

Copies malled to each of the fellowling:
Alan Kirshen, Attorney, 661 N. 50th Street, Omaha, IIE 68132
Harry Dixon, Attorney, 1900 One First Nat'l. Center, Omaha, Hit 08122

Judith Spindler, Attorney, 1900 One First Nat'l, Center, Omaha, NE 6810..



