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UNITED STATES BANKRUPTCY COURT 
FOR THE DISrrRICT OF NEBRASKA 

IN THE MATTER OF 

PAUL VAN DE WALLE and 
CAROL JEAN VAN DE WALLE, 

DEBTORS 

) 
) 
) 
) 
) 
) 

CASE NO. BK85-115 

MEMORANDUM OPINION 

This matter came before the Court on a Motion for Relief 
from the Automatic Stay filed by Albion National Bank. It was 
heard before Timothy J. Mahoney on September 9 and continued 
to September 12, 1985. Alan Kirshen of Omaha, Nebraska, appeared 
on behalf of the debtors-in-possession and Harry Dixon and Judith 
Spindler of Omaha appeared on behalf of the Albion National Bank. 

The debtors-in-possession filed a voluntary petition under 
Chapter 11 of the Bankruptcy Code on February 6, 1985. On the 
date of ~iling the debtors farmed 1,760 acres of land owned by 
the debto~s and t;500 acrei of rented ground. They operated a 
cattle and hog' operation. Their cattle operation, in addition 
to raising a cow-calf herd for commercial marketing purposes, 
also included purebre& livestock, specifically a herd of registered 
polled Hereford. 

Upon the date of filing, the assets of the debtors which are 
relevant for this particular motion were as follows : 

livestock 
equipment 
grain 

Total 

$380,000 
$195,300 
$136,000 
$711,300 

On the date of filing, tr1e Albion National Bank had a clalm 
asainst the debtors, based upon notes and pr·operly perfected 
security interests in excess of the va lue of the collateral. 

Tile t.:vide ttc t: prcset1ted nt the hearing is that a lmost immt~dj:1tely 
U !-'Oll the filinr; of tile petition, the Bank and the debtors vtel'e in 
dispute over· ·the debtor's e(}u ity in the assets, t he possibility of 
on e ffecti v~ l'!:ot·.c;;lllh~ation and the question of adequate prot.:.·~ctlon. 
On lHO previous occasions the Bank has fil ed a motion for reli·~f 
f't·o rn t!1·= o.utcrnall.c stay o f §362 of the B;1nkruptcy Code . On both 
u ccasions some typ~ of a n o1·a1 o r written settlement was agreed 
upon by the parties. How e ver, there was continuine controversy 
conce1·ni ng tl!e "itlterpr.;~tatlon of the two pr·evlous settlement 

.:ll;t'eements, \".thil:ll led to thls last mot:lo11 bt.!inr; fiJcu. 
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On May 28, 1985, a hearing was to be held be for e Judge David 
Crawford of this Court on the second motion for relief filed by 
the Bank. At the time set for the hearing counsel for the Bank 
indicated that a settlement had been reached anq t ha t the automatic 
stay should be lifted subject to a stipu l ation which would be filed 
within seven days . The Jourtial Entry indicates that t he stay was 
l i fted subject to a stipul ation being fi l ed . 

A wr itten stipul ation was filed and it · ~as sign~d by counsel 
for the Bank and counsel for the debtors. The stipulation was 
offered into e vidence and i t appears to provide for a ba s i c 
liquidation of the assets of the debtors over time, with final 
l iquidation taking place in Octo ber of 1985. 

A dispute soon arose between the parties concerning the 
interpretation of the stipulation. During the dispute the debtors­
in-possession terminated the services of the attorne y wh o ha d 
ne gotiated the stipulation on their behalf. The de bt ors-in-po ssession 
then filed a "repudiation" of the stipulat ion. The Ban!-( fil ed a 
motion requesting the Court to interpret the stipula ti on and a 
motion for re lie f from the automatic stay which included a s grounds 
therefor the a lleged repudiation by the debtors of the stipulation . 

At the fina l evidentiary hearing on the third mot ion for 
r e lie f fi l ed by the Bank, debtors appeared with new c oun s el, Mr. 
Kir s hen. He informed the Court that the debtors rea lly d i d not 
int e nd to repudiate the stipulation, but desire to st and by it. 
However, he want ed t he Cour t to interpret t he me an inc of t h e 
s t ipulation. Counse l for t he Bank informed t he Cou r t t ha t it 
be lieved the repudiation to be v a lid and did not wan t t o be f orc e d 
t o li ve with the terms o f a document which had bee n executed i n 
early June of 1985, repudiat e d in July and would now b t.~ i. n tc rpr~ted 
by the Judge in Septe mbe r . Since the docum0nt i nc l ude d a nL:rnb e r 
o f mat t e rs t ha t nee de d to be taken care of durl.n g t he s urmncr o f 
19 85 , t he Bank request e d t hat the Court simply ha V I~ ~n e vide ntia ry 
hearing on t he matter o f the motion for r e li e f fr om ttH~ a u tom3. ti c 
st a y. 

Over stre nu ous obj ect lon by c oun se l f or t h e d ;_~ b t o r~>, t- l!•} 

Cour't r-ul ed that t h t.> s t ipulat i on ente r ed in t o f o lJ o \-.rl rt c t. lt · ~ l1ea rir rc: 
O!t !·1;1y .?8 , J 9 ~~ ~1 , l1 2.J bee n repud i a t ed by. tl 1'~ cl r: bCor· :-. :u 1< ! •,:;! :.:. ~' I 11 0 

1\ t r·•t ll e r f u l ' L' <..: 0 1· e ff'e c t . 'l'h e> Co urt f ur t her CJJ·d e t·ed l. h:tt. ~; 1 n --··:.-
tllc Juurtt;:.tl i.·:tlt r·y o f !V\uy 28, lSl 8 5, stated t.lla t t.;}-t•~ :w Lr,rn:l L i ,_· :_; Lll.Y 
•.·:a s lif'teu su~~jc c t t o a s t ipul.J.l i on, b ut.; the L e 1 ·rn~; o r Ll H ~ ~~ r J rula tL!L 
':i ·2: 1'!::' 11 0t 1·caJ. 1n t: o t he reco r·d a nd s i nce t !J0. wr i tt ~: n 11 !~ t li •u J:Jt. i r;n '' 
t:'.' ·: rtJ:". u i.l lly filed \·l as subj ect to var i ous i ntc r pr·~t ;-t l l c. n::; , tl! .. r;')•..:J · ': 
\·: u 11Jd rro t cuns tde r t l1at t l1e automa t i c stay lr ad l> n t•n l j f't ;o.,rj ·-· : ! i·:<: 

l t..' \ ·'; _:. ;v) . 

Tlr ·.: <h:b t O\·h ·d by t he de bt o r s to the U:url{ 0 11 l. ll<' d:1Lt · 0 1 t.. he 
lk' :.t!'inc \·Jas a pp r c Y.imate l y $ 6 9 ~i ,000. 
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Evidence was presented by both parties. concerning the present 
va lue of the equipment. Although the equipment was scheduled on 
the original schedules at $195,000, the evidence suggested present 
fair market value of eitber $224,000 if sold from a dealer's lot , 
$163,000 if sold at auction and $140,000 if so ld at auction. 
Evidence was presented by the debtor that some of·the equ ipment 
which was owned on the date of filing has been improved by mainte­
nance and repair since the date of filing and, therefore, is 
possib l y worth more than it was on the date of filing . 

The Bank had two appraisers, one of the appraisers was a new 
and used equipment dealer and the other appraiser was an independent 
appraiser and well qualified, but had significant ties to the Bank. 
For example, be was a director of the Bank. The dealer testified 
that the highest possible market value was a sale of all of the 
equipment from his l ot. Such a sal e would bring approximately 
$224,000. An auction sale, in the opinion of this appraiser, 
would bring approximately $140 ,000. 

The second appraiser for the Bank testified that the equipment 
on auction would bring $163,000. 

The debtor testified that even if the equipment didn't increase 
in value from the time of the filing, it did not decrease in value 
because it was used equipment, none of which was newer than five 
or six years old and was in average condition on the date of filing 
and is in average condition now. 

Based upon the evidence presented, it is more persuasive that 
the value has not changed since February of 1985. From th~ testi­
mony from the three witnesses, the two appra i sers and the debtor, 
i t seems likely that the equipment is worth somewhere close to 
the scheduled value of $ 195,000. I n addition, the dealer test i­
fied that there has been no dec l ine in' va lue since May when 
he did his original inspect ion and appraisal. He indicated. there 
•..:ould be no decline in val ue for the next coup l e of mon t hs because 
this Has now the sale season for most of the equipment. 

Therefore, the Court finds that the va lue of the equipment on 
t he d a t e o r h c <H' i 11 g 1 s $19 5 , 0 0 0 and i s not l i k e l y t o dec 1 in e i n t he 
tl~ill' f'utur·e. 

l\s \·ilth tl1e equjprnen t , ~here were sit;nJf1c<'l.nt differences in 
tl1 c c ·; i d ':' n c e . con c e r n in g t he v a 1 u e o f t l1 e 1 1 v e s t o c k a s o f a p pro x 1 -
m:.lt r.; J~: thl~ da U~ of t1earing. Tile Bank's witJlcss te:;t;Lf'L'd tt1at the 
c.:lttl t: . v1ould br·lne; approximate ly $161,000 <J nd the l10f~S h'~'uld brine 
appr•o):im:J.tcly $ 12 ,000. Therefore, his opinion v:a~; ti 1;J.t t l 1e total 
·.raJu ..:· u f' t..lk l ivC'~tock on t he date of lwa!'inc \-J:J.S tl '(J,lJllO . On 
l l! 0 o L i H~ r lt ;:u 1 d , t ll '-~ d ~~ b t o r ' :.> w 1 t n e s s v a 1 u e d t he c a t t l c :i. 11 ~ i a y a t 
:.lp pr·o ::imGtely ~~;:28,000 and test:ified that therr~ had been some chunr;e 
in th·2 mark e t value since H::ly but that the ch<1llCC wa~; not f>j gnifi -
c a n t . J\ 1 t h o u g !1 11 e vi as not c e r t a 1 n o f t he numb e r o f c :1 t t J e he 

' . . ' 
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observed in September, he did know the type and number of cattle 
in May. The debtor then supplemented his testimony with current 
numbers. The value estimated by the witness for the debtor is 
more persuasive than that of the Bank: The witness for the . debtor 
took into consideration the quality of the herd and not simply its 
"hamburger" value as several witnesses discussed and used the term 
during the hearing. Based upon the ev idence, the value of the 
cattle on the date of the hearing is $217,000 and the value of 
the hogs is $3,625. 

The total value of the livestock on hand on the date of 
hearing is $220,625 and the total value of the equipment on hand 
is $ 195 ,000. Therefore, the total value of the assets upon which 
the Bank claims a lien is $415,625. No evidence was presented 
concerning the value of grain on hand at the time of the hearing . 

In addition· to the above-listed values, the debtors indicate 
that there is• a check in the a mount of approximately $118,000 
which is the subject matter of litigation between various credi­
tors, including the Bank. The debtors claim no interest in the 
check and ask the Court to give the full amount of the check, for 
the purposes of this hearing, to the Bank, or in other words, to 
treat $118,000 as additional cash in the hands· of the debto~ upon 
which the Bank has a lien . Adding the previously-determined val ue 
of $415,625 to the proposed check of $118,000 gives a total value 
of the assets of $533,625. 

The value of the property is le ss than the claim of the Bank . 
Therefore, the debtors have no equity in the property. 

Under §362d(2), once the creditor proves that the debtor has 
no equity in the property, t he debtor has the burden of showing 
that the property is necessary for an effective reorganizatiCifl . 

The debtors out lined a proposal for using 80 purebred c O\-.'S 

in an embryo transp .lan t program. The debtors state that t 1\ ~~ 1r 
reorganization plan will include a proposal where by t l1e y l c<J.se 
their pure bred cows to an organization which wi 11 pay L he d'.:: bt or:.:; 
a month ly lease payment and 0 daily care and feedinc pay111e nt. Tr! 
return, the compuny v:ill rect~ ive the right to use the c·ot-J::; in a ~1 

c111bryo transplant pl'Ot•;t· [un. 'l' · i c.1t ' C and fe•}d the CCl\·J~; J r1 Lll• ' 
!-1l'O£::'arn , the debt ors v1lll r t•,' f!U the usc of Lhe equipiil!}J tL. 

Tile Ban.k pi · c~;e ntc<.l evid'}!lCc that the cmbr>yo Lran::;p l ant ~·1' '-' ~.;:: r· · ,: :: 
i s 1' i s k y a 11 d t l1 at t h c d c b t or s pro b a b 1 y have not d e t e nn t 11 '~ d t i : .. ~ i : · 
~l 1. : t: u:tl costs :tccurat(~ ly. llovJ•}Vt:r, the debtot·s !rave: a llJo u c ~.~- '- ' ·' ·· 
:: L~n and, althou~:;h the expen~_.. cs may not bt2 c::~lcu1::1t r~d t r; n, '; ::'_·, ,· ;::. 
'. i !·:·y ilJ.V !~ at l.c_'~lSl: pr·.:' S ~ lll•:! U evid ~ tl C C tllCtt :;uch ;~ [lf' OCI' i !ln i :: 
!' c s s i b l. e and ra i [.';I! t en a b 1 e a p .1. y rn e n t t o t he £3 a n k o 11 :1 r e c: u .l :1 r· t; ; 1 :; l :: . 
Til .-~ ·::·.; idenc e r1rcs e nt~.~d. by the Bank that such a prr:)e;r .lrn i~; n ot 
fe<:Jsible is better p t·cse nted at a hearing on confir111ation of a 

• 
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plan rather than at a hearing on a motion for relief from the 
automatic stay·. 

The 80 purebred cows which the debtors intend to use in the 
transplant program are necessary for an effective reorganization and 
the equipment is necessary for an effective reorganization. The 
additional catt1e and hogs are not necessary for an effective 
reorganization. 

The Bank has a right to have the value of the collateral on 
the date of the filing of the petition for relief adequately 
protected from depreciation or dissipation. Thfs value is $7!1,000 
from the debtor's schedules. From the earlier finding of value of 
the equipment, it is clear that there has been no depreciation in 
the value of the equipment and, therefore, the Bank has no right to 
any payment for adequate protection on the equipment. 

However, the l ivestock has declined in va lue from $380,000 
to approximately $221,000 and 'all of the grain is gone. It was 
valued on the schedules at $136,000. The debtors claim that s uch 
decline should be offset by the amount of money they Dave paid to 
the Bank since the date of filing. That money is the proceeds of 
the sale of cattle and hogs and grain during the pendency of this 
case. The proceeds from the sale of cattle and hogs and grain 
since the date of filing is approximately $150,000. That amount has 
been paid to the Bank. However, the debt decreased only $114,000 
after application of the proceeds. Therefore, debtors wi ll be 
given credit for $114,000 in adequate protection payments . 
Apparently, from the receipt of the proceeds, the Bank made 

-payments to the debtors for living expenses and maintenance of 
the herd. 

The reduction in the value of the livestock and grain from 
$516,000 on the date of filing to $221,000 on the date of hearing 
is $295,000. The Bani< has received $114,000 ne t amount f r om the 
sale of the collateral and the debtors wi ll be given credit for 
that payment as an adequate protection payment. 

Deducting the value of the equipment, livestock and proceeds 
from the value of the assets on the date of filir1g l ~aves $181,000 
to be protected . This is detcnnineci by addine; $19r),OOO (':.•qui~1!11C.'ll t) 
plus $221,000 (liv~stock) plu s tllll,OOO (proc·~eJ~;) :111J ~.u l.il; l'a cl i.ng 
tllat sum, $530,000 from $71.1,000, t ile value of t.lt•.' colLd c 1·a1. ~..m 
the date or tlle flli.n£~. 

'l'he debto1·s <tsl\ tll12 Cout·t to con:.>iuer the di~;pu !.t:cl ·.:1!·:,'1 : f'.J!' 

$118,000 as furlher ade(}u::~tr:ly protecting the in\:(::l'(•st:; cf tl1c· 
creditor . Ti1 '2 sch·~dul •. ~ s Ji~; t a n Utl<.iJL;puted seL'It l'f.•d d e lJ t: r.f 
ALJf··l in t ·he amount of $70,000. This claim and its ~.~ffcct \'ll t !l·~ 
OvJnership of . the funds represented by the $118,000 cllecl< a 1·e t!1e 
sullj ect of an adversary proceeding; in this Cour·t , 'l'l!e d::btors 
\v i l 1 be g i ve n c r· e d i t o 11 1 y for $ IJ 8 , 0 0 0 , t he d j f fer en c e be L we en the 
am0unt of the c heck and llle clalm of A.D£'1. 

, ' ' . 
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After adding $48,000 to the value of the equipment, livestock 
and proceeds, the total protected collateral is $578,000. Therefore, 
the debtors must still provide ~dequate protection for the Bank's 
interest in the difference between $711,000, the value on the 
petition date, and $578,000, the value now. The value that must 
be protected is $133,000. 

The debtors presented evidence that if they had been permitted 
to enter into the embryo transplant operation five months before 
the date of hearing, they would have been able to gr oss approxi­
mately $10,000 from the lease of the 80 head of cattle plus they 
would have received daily feed and. maintenance revenue of $1 . 50 per 
head or approximately $18,000 , Therefore, they would have grossed 
$28,000 and incurred maintenance and feed expenses of approximately 
$175 per head per year or $8,260 for five months . They, therefore, 
would have netted approximately $19,000 less some living expenses 
which the Bank would have had available for adequate protection 
of its interests. 

The debtor presented no solid evidence of a specific contract 
with specific figures. Evidence was presented that the debt~r has 
the possibility of such an embryo transplant program. Wi thout 
further evidence that such program is more than a possibility , this 
Court is not inclined to give the debtor credit for "what rni e; llt have 
been" . 

The question then is : what must the debtor give to the . Bank 
to adequately protect the Bank's interest in the $133,000 reduction 
in value of its collateral since the date of filing? Under 
11 U. S.C. §361 the debtor can give a lien on other property, can 
make periodic payments or, in some fashion, give the creditor i ts 
indubitable equivalent in its interest i·n the cella te ral . No 
e vidence has been presented that t he de btor is capable of giving 
a lien on previously unsecured prope rty. 

Ev idence has bee n submitted that the deb t or, if p e rmitt e d to 
u se the 80 head o f' purebred ope n cows \>Jill be abl e t o t;en e r a t e a 
ca s ll fl o w ~-Jhi c h c a n prote c t the cre ditor's in t erest s. The ev i de nce 
i s t lla t if' til e debtor i s abl e to use the c o ws in the e mbryo t r·a n s ­
p l a n t p r ogr a m l t 1vill r e c e ive $ 2, 000 pe r mo nth In l•~ ;1 ~;0 p ay rno:~ n ts , 
< l ~:s tll !l:ill~ 30 lk'cld Li. rw~s $ 2 ') p u r month l e .::ts c p:1 y w ·r 1L . Ir1 add i tJ.on, 
tll·= dc-l:t,:• r' 1·1 il.l l'<~cc l '-it:: $ 1. ~ 0 pe r d a y f or i' · :t~ d ~l t td ill ; dnt. r_• t J.~ltl<' e c• f tl ~<.~ 

(31) h ·2a d . Us l.t1 L; a .30 -d:-l y mollt h, the c; r o:.> s n:c(: j i 't ~; fJ 'OIIt f' ec~ d ;u td 
Jll ;1L llt C tl 3 ! \C~ p.:l. ,Y lll ~ tl t S Sl lO ul<.l b e $3,6 0 0 . 1'hc: t' '_'f'O t' l' , L h •: d f.'lJ L IJ l' ~·;i l O Ul J 
il:J.V 8 a L"; l'C: s s i'n cO!Il l:? o r $5 ,600 per month f or the 8 [) ll•.: a d. Us in J!.; 
ll1\.' d e b tc.H'' s p r o j ection o f $L7 '5 pe r he ad p e r y ·~;n· f' O l' f c •....'d C:H J'-i 

tll'li !t Lert :.l n c c, Lhe d.~ b tor ·,·; :ill ha ve $1, 200 pe r mo nt h c x p.: n ~; •:: s f o r 
i3t:1 iJ '_·aJ. 'l'h ·~· d ·~ ll tr· r· :;:t ·:J u ld t he n ne t $ 11,1100 p e r tilOll th. 

The deb t o r f' u 1 • t he r p r c s c n ted e v ide n c c t hat t he h 0 r d t-JO u 1 d 
numb·:: r 300 i n ~;ix mont hs a nd cash flow would s e rvi c e a ll o f th e 
d ebe . The v a[;U C ntt"~t liod by whicll this incre a s e in c a t tle a nd 

• • 
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increase in revenue would occur is not convincing . The debtors 
have no ability to make a lump sum payment of $133,000 and insufficient 
revenue to make such a payment in installments over a short period 
such as one or two years. Therefore, the conclusion is that the Bank 
is not and cannot be adequately p~otected. 

CONCLUSIONS OF LAW 

The Bank has proven under §362d(2) that the debtor has no 
equity in the property. The debtor has proven that most of the 
property is necessary for an effective reorganization . The property 
that is necessary for an effective reorganization is the equipment 
and the 80 head of purebred cows. · 

The Bank is entitled to adequate protection of its interests 
in the collateral to the extent of $133,000. The debtor has 
presented no evidence which convinces the Court that it can 
make either a lump sum payment of $133,000 or make installment 
payments plus interest over a short tim~ period such as two years . 
Therefore, the Court concludes that the debtor has failed in its 
burden to prove that the Bank's interest in the collateral is 
adequately protected. 

The motion for relief from the automatic stay of §362 is 
granted. A separate order to follow. 

DATED: September 18, 1985. 

BY THE COURT: 

Copies mailed to each of the following: 

Alan Kirshen, Attorne y, 661 N . 50t h Street, Oma h:.l, iJI:: 68132 

Ha rry Dixon, Attorney , 1900. One First Hat' J.. Ce rt ll~ l', Om;llr::t, i!i~ l,81 ') 2 

.Judith S ~"'~ind lt=r, Attornr=y , 1900 One First Nat 'lJ Cl·nter, Omal13., UE 681u .. 
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