I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
M CHAEL L. YOCUM ) CASE NO. BK98-82409
) A98- 8107
DEBTOR('S) . )
) CH 7
PAMELA S. PETERSON, )
)
Plaintiff(s), )
VS. )
)
M CHAEL L. YOCUM )
)
Def endant (' s). )
MEMORANDUM

Heari ng was held on August 30, 1999, on the Adversary
Conpl ai nt. Appearances: Tinothy Brouillette for the
debt or/ def endant and Janmes Nisley for the plaintiff. This
menor andum cont ai ns findings of fact and concl usions of |aw
required by Fed. Bankr. R 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. 8 157(b)(2)(I).

Fi ndi ngs of Fact

The plaintiff, Ms. Peterson, and the defendant, M.
Yocum were married for approximtely twenty years and the
marri age ended by a Decree of Dissolution entered on Decenber
13, 1996. As part of the Decree, Ms. Peterson was awarded the
home of the parties subject to all indebtedness. M. Yocum
was awarded a 1992 Honda Civic. The Decree specifically
stated that no alinony would be awarded fromeither party to
t he ot her.

The Decree further provided that, to equalize the
property division, Ms. Peterson was required to pay M. Yocum
$10, 000.00 in cash or certified funds within thirty days of
the Decree being entered. Ms. Peterson borrowed $10, 000. 00
from her parents and nade the required paynent of $10, 000.00
to M. Yocum She still owes her parents the $10, 000.00 and
it is secured by a nortgage on her house. In return for the
$10, 000 paynment, M. Yocum was required to assune and agree to
pay i ndebtedness on specific credit cards and hold Ms.

Pet erson harm ess from such cl ai ns.
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Al t hough he received the $10, 000. 00 paynment from Ms.
Peterson, he did not use any of it to pay the credit card
obligations. Instead, he used some of it for setting up a new
househol d, which was required because he had to nove out of
the marital honme upon the entry of the Dissolution of Marriage
Decr ee.

Followi ng the entry of the Decree of Dissolution, M.
Yocum attenpted to make a few paynents on the credit card
obl i gati ons. However, because he chose to make paynents on
new debts and expenses he incurred after the entry of the
Di ssol ution of Marriage Decree, the bulk of the credit card
debts were not paid by him At the tinme the bankruptcy case
was filed, Septenber 17, 1998, M. Yocum had failed to pay the
credit card obligations assigned to him pursuant to the
di vorce decree. Those obligations included $3,231.00 to
Tyndal | Federal Credit Union and $4, 220.35 to USAA Feder al
Savi ngs Bank. He listed those obligations on his bankruptcy
schedul es.

Subsequently, the credit card conpani es contacted M.
Peterson with regard to collection. Apparently she was a
joint obligor on the credit card debt and they had a right to
attempt to collect the debt from her, even though the debt had
been assigned pursuant to the Decree of Dissolution of
Marriage, to M. Yocum

At the tinme that the Dissolution of Marriage Decree was
entered, Ms. Peterson, who had worked as a regi stered nurse
during the marriage, was suffering froman incapacitating
illness and was unable to work full time. She had been
hospitalized on and off in the year preceding the entry of the
Decree and, since the entry of the Decree, she has been unable
to maintain regular paying enpl oynent because of her
i ncapaci tation. She has been awarded a Social Security
di sability pension which provides her approxi mately $700. 00
per nont h.

As a result of her inability to work due to her
debilitating illness, she was unable to pay the credit card
debt from her nonthly cash fl ow and the constant collection
efforts caused her extrene stress. Therefore, she enployed
the services of an attorney to negotiate with the credit card
conpanies in an attenpt to settle with themon a | unp-sum
basis. Her attorney was successful in arranging a settl enent
and she borrowed the funds from her parents to pay off the
negoti ated | unp-sum anmount. The anount she paid the credit
card conpanies is $6,334.57. She still owes that amunt to
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her parents and it is included in a note which is secured by a
nort gage on her residence.

The only child of the parties has reached majority age by
the time of the trial of this adversary proceedi ng and neither
party currently pays child support.

Ms. Peterson brought this adversary proceedi ng requesting
the court to find that M. Yocum s obligations with regard to
the credit card debt were nondi schargeabl e.

M. Yocum has a Master’s Degree in counseling and is
enpl oyed as a therapist. H's gross incone at the tinme of the
bankruptcy filing was $2,500 per nonth. However, it
fluctuates based on client load. His net inconme when the case
was filed was $1,840.00, but in August, 1999, his net incone
was $1,400.00 after taxes, health insurance and dent al
i nsur ance.

The bankruptcy petition was filed on Septenber 17, 1998.
M. Yocumremarried on Septenber 18, 1998, and he and his new
wi f e and stepdaughter share a nobile home which he purchased,
on credit, after the entry of the Decree of Dissolution.

M. Yocum subm tted Exhibit 5 which shows his nonthly
expenses at $2,417.00. However, Exhibit 5 expenses include
$50. 00 per nonth for boarding a horse for his child, which he

no longer pays. It also lists health insurance prem uns of
$250. 00 per nmonth as an expense. However, when he filed this
case, he showed, on Schedule I, that insurance was deducted

fromhis nonthly gross income in the anount of $200. 00.
Exhibit 5 also includes a nonthly truck paynent of $335. 00,
pl us vehicle insurance of $150.00 per nmonth. The truck
paynment is for a 1997 Dodge Ram which, at the tinme of the
bankruptcy filing, was schedul ed at a market val ue of

$19, 000. 00. Shortly after the bankruptcy filing, M. Yocum
reaffirmed that obligation in the amount of $17,000. 00.

Finally, Exhibit 5 includes a paynent of $312.00 per
nmont h for an autonobile. The autonobile paynent is for a 1995
Dodge Stratus for which he co-signed a note with his wife in
1998. The bankruptcy file does not indicate that he
reaffirmed his obligation on the car note, and, therefore, he
has no personal obligation after the Chapter 7 discharge has
been entered.

The debtor testified that his wife works part tine and
nets about $300.00 per nonth. There is nothing on Exhibit 5
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whi ch i ndicates that any of the household expenses are reduced
by the application of her net incone.

M. Yocum schedul ed $33,988.51 in unsecured debts.
Approxi mately $27,000. 00 of such debt was incurred after the
parties separated in early 1996 and much of it after the
Decree was entered in Decenber, 1996. The only debts he was
required to pay which resulted fromthe nmarriage were to the
two credit card conpanies for approximtely $7,500. 00.

If one were to take M. Yocum s asserted expenses at face
val ue, one could conclude that he spends half his net incone
on two vehicles and vehicle insurance. However, when
considering a debtor’s ability to pay property settl enent
obligations, a court may consider the real reason that the
debt or appears unable to pay the obligations. |In this case,
the real reason is that M. Yocum has chosen to incur post-

di vorce debts rather than use his post-divorce assets or
income to pay the divorce obligations.

M. Yocum has equity in the truck of over $2,000.00. He
does not need a 1997 Dodge Ram payable at the rate of $335.00
per nonth, to enable himto perform his counseling services.
He is not obligated to pay $312.00 per nonth on his wife's car
payment. He does not now pay $50.00 per nonth for boarding
the child s horse. He does not get to deduct health insurance
prem uns fromhis gross incone and then include an equival ent
anmpunt as a nonthly expense.

At a m ninmum for purposes of this adversary proceeding,
his “legitimte” nonthly expenses nust be reduced by the total
of $562.00 per nmonth, reflecting those expenses for which he
is no | onger responsible, and adjusting for the doubling up of
the health insurance prem uns.

Concl usi ons of Law and Di scussi on

The Bankruptcy Code, at 11 U S.C. 8§ 523(a)(15), provides
that financial obligations incurred by a debtor in a
di ssolution of marriage action are not dischargeable in a
Chapter 7 bankruptcy case unless the debtor is unable to nake
the paynments or the benefit to the debtor of the discharge of
the obligation is greater than the detrinment to the fornmer
spouse. 11 U.S.C. 8§ 523(a)(15)(A) and (B).

A. M. Yocum has the financial ability, if he were to
exerci se sonme financial discipline, including reducing his
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excessive vehicle paynents, to make sone paynent to Ms.
Peterson on the credit card obligations each nonth.

B. Ms. Peterson continues to receive nedical care for
her ill ness and, because she is unable to work regularly, she
is not always able to pay all of her |living expenses and nust
rely upon her parents for help. This financial and nedi cal
situation will continue for a significant period of tinme.

If the credit card obligations, now due from M. Yocumto
Ms. Peterson, are discharged, the harmto Ms. Peterson wll be
greater than the benefit to M. Yocum M. Yocum s benefit
includes the ability to wal k away from $33,000.00 in total
debt and to continue to drive a 1997 Dodge Ram pi ckup, which
is not needed to enable himto practice his profession. The
harmto Ms. Peterson is clear. She had no noney at the tine
of the Dissolution of Marriage and she had no ability to nake
noney. Her parents had the ability and the willingness to
hel p her out in her tinme of distress. She is unable to repay
her parents the noney they provided to her to enable her to
pay M. Yocum s credit card bills. She will continue to live
with the stress of a nortgage on her honme and an obligation to
her parents which she should not have been required to incur.

Wei ghing the factors, the benefit of a discharge of these
obligations is not greater than the harmto Ms. Peterson

Judgnment

After a consideration of both prongs of the statute, it
is concluded that the obligations of the debtor with regard to
the credit card debt are not dischargeable.

Separate journal entry to be fil ed.

DATED:. Septenmber 16, 1999
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
BROUI LETTE, TI MOTHY 308-532-6200
NI SLEY, JAMES 93

Copies mailed by the Court to:

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Def endant (s)

Before a United States Bankruptcy Judge for the District of
Nebr aska regardi ng Adversary Conpl ai nt.

APPEARANCES

Tinothy Brouillette for debtor/defendant
Janmes Nisley for plaintiff

| T I S ORDERED:

The obligation of the debtor to Ms. Peterson in the
anount of $6,334.57 is not dischargeable under 11 U.S.C. §
523(a)(15). See Menorandum entered this date.

BY THE COURT:

[s/Tinothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
BROUI LETTE, TI MOTHY 308-532-6200
NI SLEY, JAMES 93

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



