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This matter came on fo r hea r ing o n Ma y 1 , 1987 , on the Motion 
for Summary Judgme n t f i l ed he r ei n by Prude nt ial Ins uranc e Compa n y 
of Ame ri ca ( " Prude n tia l ") on i ts Crosc-Cl a im agains t the d e btor ' s 
atto rneys, Willi am L. Needle r & Associa tes , Ltd ., He i nisch & Br ya n 
Law Of f ice, and Be rry, nderson, Creag e r & Wittstruck , Attorney s 
a t Law ("Ol son' s Lawye rs "). Appeari n g o n b e half o f Prud en tia l was 
Greg Searson of Omah , Ne braska . Appea r i ng on behalf of Ol s o n' s 
Lawyers were Fra nk He i nisch of Ge neva , Nebraska , Robe rt Cre ager o f 
Linc o ln , Nebr as ka , a nd Willia m L . Needler of Ch icago , Ill i nois . 
Appearing o n b e half of t he Un i t e d States Depar tmen t of Just ice was 
James E. Shive l y of Wa shington, D.C. 

Fact s 

The debtor fil ed a vo l u n tary pe tition for rel i ef unde r 1 1 
U. S . C. Chapter 11 o n a r c h 1 , 1 982 . Th e c s was ass igned t o 
Jud g e Richard S t ageman from the Unit e d State s Ba n krupt c y Co u rt for 
the Souther n Dis t rict o f Iowa . On Septe mber 3 , 1 982 , Prudentia l 
made a pp l ica ti o n with the Cou r t for a d e qua t e p rot c ti o n for it s 
in t ere s t i n t h e debtors ' p r operty . Beca u se t he r e was at issue the 
q ues tion o f t h e na t ure of t h e pro ceeds of t h e d ebtor s ' 1 982 c o rn 
c rop a nd wh e ther li e n s ex i s ted o n th proceed s, o n J a nu a ry 2 7, 
1 983 , Jud g St geman o rdered th , t t hose proceeds b e d pos i e d in 
an escrow a ccoun r , t h e <2-·c r o w ag n t to b e c ho n by th e por t- i ( · ~ -; 
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t h en i n o 1 v c d . lie a 1 so r e r d a ny n t i t y h a vi n ~ c 1 i ,1 s on t he 
p r oceed s of th 19 8 2 c ro to ma k e ppl i a ti o n to the Court for 

aymcn t b y F bru~r y 25, 1983. 

On Fe b rua ry 2 4, 1983 , purs ua n t t o Judg tagema n ' s o r e r, the 
debtn r exec uted a n escrow ag r eeme n t with Pr ud nt i ~ l , mong othe rs, 
a nd Overl n d Na t i ona l Bank of Grand Island ( " Over l a n " ). In t he 
ag r eement, Overl a nd wa s des i gna t ed a s e scrow a g e n t to r ecei ve and 
h old roceeds f rom the 1 98 2 co r n crop . Alth o ug J u dg e Sta geman 
ul t ima t e ly i s s u ed an ord r Hi t r ega r d to the n a ture f he 
pro cee d s 1d the validity of t h e l "e ns thereon , ~ e d id not o rd r 
d is r ibu t io . a nd t here was ne ve r n y greement as t o di stribu tion 
among t he par t i es . S b s eque n tly , o n Pruden t ia l 's mo t i o n, J udge 
S t ageman dis is sed t deb tor' s Chapter 1 1 pe tition n d d id no t 
r ai n juri d ict i o of th ma tter . 

On J l y 27 , 1 984 , a f ter the o riginal b ank r u ptcy cas e was 
is i s ed , Ov rl n f i l e d t . i s i t e r p l eade r a ction na .. ir g Olson ' 

La wye rs an Pr de tial , mong o t hers, a s d e fe nda n t s . The ac ion 
wa s s ubseque tly tra ns fe rred t o t h ' s Co rt . Overl a nd YJa lat e r 
disch r g e d and di s mi sse a s plain tif f i n the c a se, w e r eupon i t 
p a · d o ver t he es ~owed f u nd s to t h e Cl e rk o f the Uni ted State s 
Ban r u pt c y Co u rt f or the Dis t r ic t of e braska pendi n g the outco me 
of the interpl ead r ct i on. lso n 1 s La wyers filed an answ r and 
cro s s-c l a i m denying Pru d enti c l 's cla im of a l i e n on t h e p oceeds 
o the 1982 c r op a nd f u r t he r a l l e g i n g that t he· h a ve a l i en on the 
1 982 r op p roce ds. Pruden tia l f il ed an ans wer and cros s -claim t o 
t he p t i tian and in t erp l eader , a ll eg i n g that it h a s a l ien on a 
por tion of the 1982 crop proc e ds t a t is super ior to t h ose of a l l 
oth e r cr di t ors .. 

On Ma y 13, 1985, the debto r a g ain f iled for re li e f under 
Chap t er 11 . 

P rudential h a s fil ed th "s mot i o n fo r sum a ry judgment a gains t 
Ol son's La wy ers c l a imi ng tha t as a matte r of l a w it has a first 
l ien on a portion of the 1 9 8 2 cor n c r o p proceeds b y v i r tue of a 
foreclosure decre e e n t ere d in Holt County, Nebraska, en J une 2 8 , 
1 98 4, in a forecl osure a c tion i n s titute d by O ' Ne il l ~reduct ion 
Credit As sociatio n . Th e fore losure act i o n inc l u d ed certain r ea l 
estate u pon whi ch Prude tial h e ld a mor t gage , wh i ch mo r tgage 
i ncluded a r e n ts a nd pro f its c l a u se. Prudentia l a l so al l eged 
that, as a mat t e r of law, Olson ' s Lawye r s have no li e n on t he 1982 
crop pro c eed s. 

On Aug s t 2 4 , 1987 , a stipu lat ion was fi l e , 
s t ipulation Prude nti 1 a nd Ro b e rt B . Creager, o n e 
Lawyers , agreed tha t Prud ntia l ' s in teres t l the 
1982 corn crop is supe r i o r t o a ny ri ght o r clai 1 

i n whi ch 
o f Ol s o n 's 
proceeds o f 
y Creage r. 

t he 
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I s s u 

Is Prude nti a l, as a mat t er of l aw , e n tit l ed t o su mm J r y 
jud m nt on it s cro ss - c l a i m agai n s t Ol son 's Lawyers? 

Dec i s ion 

Prude t i l's motion f o r s umm ry judgme nt shou l be and he r eb y 
is overruled . 

Dis cu s sion 

Before disc ussing the question of summa r y j udgment, this 
Co ur t wishe s to a ddres s br iefly t t1e issue of the ef fect of 
dismi ssal of a pr io r ban k r uptcy c as e. Both pa rties ha ve, in thei r 
b rie fs , reli e d a t var i o us poi n ts on port i ons of Judg e Stageman's 
order s in the debtor's e arlier b nk ruptcy . 11 u.s .c. §349 sets 
forth the effec t of a dismis sal, a nd t he ob~ cc ti ve o f that s e c ti on 
is to undo the Titl e 1 1 c a s e a s m ch as is prac ticab le. The j udge 
may e nter orders a t t he time o f d ism issal wh ich protect ri gh ts 
a c q uired in reliance on t he case. 2 Collier o n Ba n k ruptcy , 15th 
Ed., n 349.01, p. 349 -2 . In the instan cas ., no suc h orders were 
entere d. Ther e fo re , thi s Court is not bound by the ord e r s e nter e d 
in th e previ o u s c a s e . 

Ru lings on mo ti o ns for s umma ry jud gment are gover ne d in 
adver sa r y p roc eedi ng s i n bank ruptcy by Rule 705 6 wh ich a dop ts Rule 
56 of th e Fe d e ral ules of Civil Pr oced ure. That r ule authorize 
t h e Court to render a summa ry j udgme n t if t he p leading s , 
d epositions, answe rs to interroga t ories, and admissi o ns o n f ile , 
t oge ther with the a ff i d av i ts , if any, s how t ha t there is no 
genuine issue as to a n y mat rial fact a nd t ha t the moving party is 
e ntitled to j ud gmen t as a ma tt e r of law. In cons idering a mo tion 
for summa ry judgment, a l l inferences of f a c t must be dra wn against 
t h e moving part y, who c a rr ies the b u rde n of showing no i s sue of 
material fa c t exists and that it is en titled to judgment as a 
matter of l a w. 

After having reviewed the file , t h e briefs and the exh ibits, 
this Court does find that Prudenti a l has an a ppa rent fl rst lien o n 
a portion of the 198 2 corn crop p r oceeds by virtue of the Decree 
of Foreclosure entere d in Hol t Co unty on June 28, 1984 . Th is l ien 
may be subject to an attorney ' s lien in favo r of Ol s o n' s La wyer s 
if such a lien is found to e x ist. The Holt Co u nty Distric t Cour t 
fou nd that Prudential had a fir st lien on c er tain re al es ta te upo n 
which a portion of the 1982 crops were g r own . The evide nce 
pr e sente d indi c tes tha t th e real es ta t e was subseq u en t ly s old f o r 
le s s th a n the a mount of Prudential's l i en . The e nts , issue s a nd 
profits clau se o f Pruden tia l's mort gage on the r l es tate 
e n title s it t o an interest in he crops rown on the real e s t tc 
in 1 982 . 
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Ol s o n's L wycrs ha v ra ised i n t he ir b rie f t e ss u~ o f 
whet her t he r ea l e st t e was worth l ess than t he Prud ntic l c ebt 
a nd wha t por t i on o f t h 1 98 2 crop was ra i s d on the land s ub] ct 
to tha t mar g ge . Th e f irst i s sue w s r e s o lve d b y · he t a c t t hat 
t h e l a nd was , in f a c , sold fo r a n amo nt th t \·Ja s l e s s than the 

e b t. As to t he s c on , Prud e ntia l has not clai.. ed t hat it is 
entit l e d to a ll the 1982 cro p p r oce e d s bu t ra the r o nly to t hose 
f r om crops rais e d on the rea l e state on wh i ch i t held a mortgage . 

As to t e i ss u e of whe the r Ol s on 's Lawyer s have a li e n f o r 
thei r s rvices o n the proceeds fr o m th . 1982 c orn cro p , t his Cour t 
is una ble to say that, i n dra wing al l inf e r ences of fact aga inst 
the movi n g pa r ty , the mov i ng party is e ntitled to judgment s a 
matte r of law . It is the o pin i o n of t h is Cour t t hat th r e i s 
still a genuine issue of f a c t as t o the exi s t e n c e of n a t to r n e y' s 
l i en i n favor of Ol son 's Lawyer s , and t h e p r i o r ity of s uch l i en, 
if , ny . Spe ifi c a l ly , t here is an issue a s to whethe r Olso ' s 
Lawyer s h ave li e n o n t he pro c eeds i n que s t i on purs u a n t to Neb . 
Rev. S t t. § 7- 1 08 (Reissue 1983), wh ich provide s i n pa rt ta t an 
attor ney has a lien on mo n ey b long i n g to h is cl ient that is in 
t h e hands of an a dverse party. At t r i a l , the Court will con s i d er 
~vidence as to wh e ther Ove r l a nd was a n a dve rs e pa rty and whe the r 
i t was hal i ng f unds t hat d i d, i n f a c t , b e la g to t he d e bto r . 

Motion f o r Summar y Judg ment f iled bv Prudential a ga ins t 
Olso n 's La wyers is overruled . 

DATED: Sept embe r 17, 1987 . 

BY THE COURT : 

Cop i es mailed to : 

Greg o ry W. Searson, Attorne y, 1650 Farnam Street , Omaha , NE 68 1 02 

Robe r t B. Cr eag e r , Atto r ney , P .O . Box 4554 , Linco ln , NE 6 8 50 4 

Fra nk Heinisch , Attorne y , P . O. Box 311 , Ge nev a , NE 6 83 6 1 

Wi l li am L . Ne edler, At t o r ne y, 1 0 Sou th Dearborn Street , Suite 4 00 , 
Marquette Bldg ., Ch i cago, Illinois 6060 1 

J a mes E . Shively , Attorne y , P . O. Bo x 6 83 , Be n F r a nklin St . , 
Was hington, D.C. 2 0044 


