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Evidentiary haaring was held on March 9, 1988, concerning the
liability of debter, Theodore V. Olson, to *he United States
through the Internal Revenua Service for an aksessmént pursuant To
26 U.S.C., § 5672 in the amount of 5164,220.96. Robert Creager of
Berry, Anderson, Creagsr § Wittstruck, P.C., Lincoln, Nebraska.
appeared on behalf of the debtor; Frank Heinish of Genawva,
Neabraska, and William Needler of Chicagoe, Illinols, Law Firm
croditore. Loren Mark of tha Tax Divislon, U.8. Department of
Justice, Washingten, D.C., appearad on bohalf of the United
Stotes. Richard Anderl of Xutak, Rock & Campbell, Omaia,
Nebraska, appedred on behalf of Prudentisl Inmurance Company of
AmBrica.

The parties agresd and tha Court finds that this natter is &
core procasding under 28 U.5.C. § 157. The parties and the Court
agrea that there is a second part ¢of this case which will need to
be tried no matter what this Court decides on the tax issue.
Therefare, the appeal rights of all parties are preserved until =
firal order is filed concerning all itssuss in the case. ' This
Memorandun constitutes findings of fact and conclusions of law
pursuant to F.R.C.P. 52 and Sank:rupicy Bule 7052,

Theodore V. Olson, the debtor, heceinafter referred to as Mr.
Olwon, was the president and sole shareholder of Olson Brothers
Manufacturing Company, an entity that manufactured and marketed
center pivot irrigation systems throughout the United States
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during Lthe late 1960's, 1970's and into the early 1980°'s. The

Company was a major factor in the industry in the later 1970's and
was a major consumer of credit through long-term and short-term
agreements with various lending institutions.

In January of 1950, Olson Brothers Manufacturing Company (the
Company)} entered into a new financial arrangement with Wells Fargo
Business Credit by which the Company was extended loan proceeds on
the basis of a fermula which included a lending relationship based
upen a percentage of cutstanding current receivables. The lender
and the Company considered the lending relationship to be a
"receivables financing'" arrangement. This arrangement required
the Company to keep the lender informed on a regular basis,
sometimes daily, of the status of all receivables and the amount
of loan proceeds available to the Company depended upon the amount
and age of the receivables. In addition to receivables, the
Company granted the financial institution a security interest in

all of its personal property, i.e., inventory and equipment and
machinery.

In the spring cf 1980, the Company began having serious

cash-flow problems. One or more of its major receivables became
seriously delinguent which caused the lender to reduce the amount
of funds available to the Company for operating purposes. The

cash flow matters became so serious that the lender placed its own
personnel on the site of the manufacturing plant and cffices to

monitor the daily sales, expenditures and receipts, as well as
receivables.

Mr. Olson was president and chief operating officer of the
business. He concentrated his efforts prior to the spring of 1980
on the sales of the product. He appointed other cfficers and
employees to supervise the manufacturing process and the financial
side of the business. These various managers had subordinate
employees who were responsible for the day-to-day operation of the
business, including the physical activities of making bank
deposits, writing checks, paying the payroll on a timely basis,
and paying the various federal and state taxes related to payroll
matters.

For the calendar guarters ending June 30, 1980, September 30,
1980, and December 31, 1980, the Company failed to pay over to the
Internal Revenue Service all of the withheld income and social
security taxes from wages paid to its employees. In addition, it
failed to pay over to the Internal Revenue Service the corporate
matching obligation with regard to the social security taxes. For
purpcoses of this opinien, all of those taxes are identified as
"trust fund taxes."

The Company eventually filed for bankruptcy and was
liquidated with no additicnal payments of the trust fund taxes
being made for the guarters in question.
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m THHEY bha Beoretary af the Treasury made an asgsoesamaeni
purstant e 6 U, 5,.C. % 6072 and gave potiva of the assegsment Jud
demand for paynent against Theedore V. Olson. The assessament, Lo

the anaunt af SVA4,220.96, wamn based on a determination by the
United States that: (V) Theodore V. Olson was B3 person
responsible for paying to the United States the withholding and
Federal ITnaucance Contributions Act (FICA) taxes of the Company
for the calendar quarters snding June 30, 1280, September 30,
1980, and Docombor 11, 19803 and, (2) Mr. Olson had knowledge of
or recklessly disregarded the Cact that thesa taxes had nobt baan
padid.

dr. Olson, durlng the Quarters in queation, was the presidant
and chief operating officer of the Company. At least until early
December of 1%80 when the Company filed for protection underxr
Chapter 17 of the Bankruptecy Code, he had full authority to hire
and fire erploveesn: execute loan Spcuments on behalf of the
Company without permission of any other person or entity; sign
checks on the Company accounts on bahalf of the Company without
any countersiqpnatursa raquired; price the products manufactured by
tha Company! determine the necessary inventery amounts; tha "ypas
of inventory reguired and the number of units to be manufaclured;
determine the appropriate dellvery schedules; detormine £ha
marketing strategy of the Company; and, subject only to the
availability of funds, determine which creditor should be paid and

how much eacgh creditor should bae paid and on what date each
creditor shoold be paid.

Mr., Olson testified at length that from late June of 1980
through the end of the year 1980 the oparating lendar, Wells Fargo
Businkss Credit, so cloaely supervised the activities of the
Company that he believed he had no control over management
decisions concerning accounte payable, including but not limited
te payment of trust fund taxes.

Howevar, this Court finda that the lender, although placing
monitoring employeas on the premises of the Company; did not take
over the management of the Company in general., Tne lender did not
have power to nor attempt to exercise thoe powser of hiring or
firing., The lender did not determine the appropriate level of
galens activity, tha advertioing or marketing stratsglies,; theo
numbar of personnel needed for operations, nor did the lender make
any dacjsions with regard to the payment of payroll or trust fund
taxes, other than to provide funds for vayroll when spacifically
requested. The Company, although under pressure from the lesder
with regard ta collection of recelvables and with regard to the
ampunt of mopney that the lsnder would make available for paying

rdinary and nocessarv business wxponses, had, ar all tcimes
relevant toc this issua, the absolute power to make all managerent
doterminations and the lender was not in control cf any aspect of
the Company.



There is no evidence that curing the guarter ending Junes

1980, or the guartor ending sSeptember 30, 1980, that the lender
refused fo providse operating funds to the Company for use by o
Company in payiung accounts payvable or payroll. Although there

evidence that the lender was providing funds during a portion of
the second and third guarters of 1980 only for specific inventory
purchases and payroll, there is no evidence that funds were deni:za
the Company for payrell. The Court finds that during the guarter
ending June 30, 1980, and September 30, 1980, the lender did
provide gross payroll amounts as reguested by the Company, which
would include, trust fund taxes.

The Court finds as a fact that Mxr. Ulson became aware that
the trust fund taxes were not being paid during the month of
August, 1980. Although the evidence is in conflict, most of the
conflict is in his memory. At one point he has testified that he
became aware of the lack of payment of taxes in October of 1%80.
At another point he acknowledged that he was aware of the failure
to pay the trust fund taxes in September of 1980 and yet another
peint he stated that he probably knew about it in August of 1980.
This Court finds that he was aware that the Company was having
cash flow problems from June of 1980 forward. The Court further
finds that he was aware that the trust fund taxes were not beinc
paid on a regular basis by the required weekly deposits sometime
in the month of August, 1980. This finding coincides with the
fact that the employer's guarterly federal tax return for the
guarter ending Secptember 30, 1980, and December 31, 19280, (Form
941), show that no deposits of trust fund taxes were made from the
last week of July through the third week of December.

The employer's guarterly federal tax return (Form 941) filed
for the guarter ending June 30, 1980, shows that the appropriat-=
deposits were made by the Company on a timely basis and that al.
trust fund taxes that were due and payable were paid. However,
the evidence presented at the trial shows that a check in the
amount of $13,061.56 deposited July 30, 1980, was returned for
insufficient funds. Therefore, when the Internal Reveénue Service
assessed Mr. Olson, the Internal Revenue Service included at Lleas
$13,061.56 as his responsibility. However, this Court £f£inds as =
fact that Mr. Olson was not aware that the check had heen returred
for insufficient funds and was not aware until he was assessed
that there was any amount unpaid for the guarter ending June 30
1980. There was no evidence presented by the Internal Revenue
Service as to whether or not notice had been provided to the
Company or to Mr. Olson prior to the date of the assecssment that
any amount was due for the quarter ending June 30, 1980, and if
so, how much and for what reason, Mr. Olson testified thart hs
unawvare until he was assessed that there were any funds owing fcr
the guarter ending June 30, 19840,
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From late June, 1980, through the end of December, 1380, the

Company was in an "over advance" position with regard to its
financing arrangements. This means that according to the formula



under which the lender provided funds, the value of the collateral
(receivables) had declined, mainly as a result of age, to such an
extent that the amount of money that had been loaned to the
Company was in excess of the amount which should have been loaned
pursuant to the formula agreed upon between the parties. The
amount of over advance was approximately $392,000. As a result of
this over advance, the lender refused to provide additional
operating funds except on a special request basis and the Company
would have to justify the purpose and use of the funds.

Because the lender refused to make operating funds available,
the Company was unable to pay its account payables on a timely
basis and many suppliers put the Company on a cash basis, meaning
that materials would not be supplied unless payment was made in
cash. In addition, because funds were not available to obtain
parts and materials necessary to complete the irrigation™®ystems,
several systems were shipped to dealers without all of the parts.
Sometimes tires or wheels were missing and sometimes gear boxes
and other significant parts were missing. This resulted in
dealers refusing to pay for the irrigation eguipment. Therefore,
in order to encourage dealers to pay for the equipment and for
part suppliers to provide parts, the lender agreed on certain
occasions to make specific advances which the Company agreed to
use to purchase specific parts. All parties hoped that the
completion of the unit would permit payment of receivables which
would be able to be applied on the cutstanding balance, get the
Company back in a positive cash flow situation and permit the
lender to make further advances.

In addition to making specific advances for specific
purposes, the lender provided, at least through early December,
advances for payroll. An officer of the lender testified by
deposition that payroll advances were requested and that advances
were made. All advances would have been made in the ameint
requested, which the lender assumed included trust fund tax
amount.

Since there is evidence, basically uncontradicted, that gross
payroll funds were made available to the Companv but trust fund
taxes were not paid for the quarters ending September 30, 19280,
and prebankruptcy petition pay periods in the guarter ending
December 31, 1980, the Company must have used the funds which
should have been earmarked as trust fund taxes, for payment cf
other operating expenses.

Mr. Olson has argued that he had a firm belief that he was
not authorized to use any lender funds for any purpose other than
specific payment of creditors and as otherwise authorized by the
lender. This Court finds his firm belief to have been incorrect
and finds the testimony of the officer of the lender to be more
credible, The lender gave the Company the amount of money that



was requested for payroll even though it was aware that the
Company was not regularly making the required trust fund tax
deposit.

In addition to the lender providing advances from late June
through early December, Mr. Olson also advanced the Company funds
for operating purposes. From July 16, 19280, through November 21,
1980, Mr. QOlson contributed $967,076 to the operations of the
Company. These contributions included direct deposits to the
operating acccount, payments to the lender and payments to
suppliers directly.

The Company stayed in operation on a limited basis through
early December, 1980, when a Chapter 11 bankruptcy case was filed.
Although it continued in operation to some extent thereafter, the
issues before this Court are limited to the time frame of June 30,
1980, through December 31, 1980. When the bankruptcy was filed in
early December, 1980, trust fund taxes in the amount of $5,309.03
were incurred during the last two weeks of December, 1280, and the
appropriate deposit was made on December 30, 1880,

Mr. Olson was the president and chief operating cofficer
during all the time in guestion and was involved in the decision-
making process of the Company during all of the time in gquestion.
He was actively involved in negotiating with the lender for
advances, with marketing the inventory, with attemopting to collect
accounts receivable, with paying for materials and supplies, with
hiring and firing personnel and, finally, was the cfficer that
filed on behalf of the Company a Chapter 11 bankruptcy veluntary
petition in December of 1980.

The issues to be determined by this Court are:

1. Whether Mr. Olson was a person reguired to collect,
truthfully account for, and pay over the federal income and FICA
tares withheld from the wages of employees of the Company for the

calendar quarters ending June 30, 1980, September 30, 1880, and
December 31, 19807?

2. Whether Mr. Olson's failure to collect, truthfully
account for and pay over the withheld taxes was willful?

It is undisputed that the Company failed to pay all of the
trust fund taxes for the last three quarters of 1980. If a
corporate emplover, such as the Company, fails to remit trust fund
taxes, 26 U.S.C. § 6672 (hereinafter referred to as Secticn 6672)
permits the Government to recover the lost revenue from the
corporate personnel responsible for either collecting, truthfully
accounting for, or paying over the tax, Elmore v. United States,
1988 U.S. App. Lexis 4306, 11 (8th Cir. aApril 6, 1988); Slodov v.
United States, 436 U.S. 238, 250 (1978); Hartman v. United States,
538 F.2d 1336, 1340 (8th Cir. 1976), Pursuant to Section 6672,
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such individuals are perconally liabls for a péenalty egqual to the
amount of the elinfgquant Fax. Ty relevanit. part,; sSscrhion RTI
provides;

Any person required tp collect,
truthfully account for, and pay over any tax
imposed by this title who willfully fails to
collect such tax, or truthfully accoant and
pay over such tax, or willfully attempts in
any manner te evade or defeat any such tax or
the payment therscf, shall, in additiom to
other penalties provided by law, be liable to
3 panalty egual to the btotal amount of the tax
evaded or not collected, or not accouonted for
and paid over.

26 D.8.C. § 6672(a)

For an ofiicer or emplayes bto be held liable under this
egcbion,; btwo regulrements must be =atisefied: {1} Ehe party
assessed nust be a parsen required to cellect, truthfully account
for and pay over the btax, generally referred to as a "responsible
persen", and (2) such a person must have wilfully fsiled to
insure that the withholding taxes were pald. Elmore, Lexis 4308
at 12; Kizzier v. United States, 598 F.2d 1128, 1132 |8th Cir,

1979} ; Hartman, 538 F.2d at 1340,

The Eighth Cireuit Court of Appeals has determined that a
corporate officer mey be deemed responsible 1f he has significant
but neot necessarily exclusive authority concerning corporate
decision making and actions where the payment of federal taxes is
involved, Hartman, 538 F.2d at 1340. The term "wilfully" does
not connote a bad or evil motive, bot rather meane a voluntary,
conscipus and intentional act; such as the payment of other h
cerecitors in preference tn the lnited States. Id. at 1341;
Emshwiller v. United States, 565 F.2@ 1042, 1044 (8th Cir, 1977);
Elmorae, Lexiz 4306 at 12.

A person who may otherwige be conslidered responsible does not
vioclate Saction 6672 by wilfully nsing employer funds for purposes
gther than satisfaction of overdue employment taxes if, "at the
time he assumed control there were no funds with which to satisfy
the tax obhligationh and the funds thersafbter generated are not
directly traceable to collected taxes referrad by that statute.”
Slodov, 436 U.S5, at 259-60; see Kirzier, 598 F.,2d at 1132-33;
Elmore, Lexis 4306 at 13, 4.

In this case, Mr, Olson w3s in control at all timas.
However, he has urged this Court to conclude as a fact that there
woere na funds available to pay the trust fund taxes bacause all
funde were encumbered and neither the Company nor he Were
permitted to use encumbéred rfunds to pay the trust fund taxes,
This Court rejects the =uggested conclusion, The evidence is and



the Court has found as & fact that the lender, althouch having a
security interest in all of the personal property of the Company,
including receivables, provided to the Company gross payroll
amounts whenever payroll was requested, There is no evidence in
the record contradicting the testimony of the officer of the
lender concerning the amounts made available for payroll.
Therefore, the Court concludes that sufficient funds were

available to make the trust fund tax payments and that the Company

had the authority to make such payments with funds advanced for
payroll purposes.

In addition, the Company had available to it funds other than
those provided by the lender. Mr. Olson provided the Company with

almost one million dollars during the last few months of 1980.
Specifically, Mr. Qlson delivered a check made payable te Olscn

Brothers Manufacturing Company (the Company) on November 13, 1980,
in the amount of $50,000 and on December 8, 1980, in the amount cf

$25,000. These checks wesre made directly pavable to the Company
and others were deposited directly in the Company bank account.

Any funds that went intc the operating account of the Company and

were not from accounts receivable were available for the payment
of the trust fund taxes.

The Court concludes that Mr. Olson is a responsible person
under the specific statutory requirements and that his actions
with regard to failure to pay trust fund taxes for the guarters
ending September 30, 1980, and December 37, 1980, were wilful as
required by the statute and the cases. However, although Mr.
Olson is a responsible person for purposes of the assessment
levied with regard to the quarter ending June 30, 1980, his

actions were not wilful in that he had no knowledge that the taxes
had not been paid and actually the taxes had been paid on a timelvw
basis, but for cne reason or another the check was not valid. No
evidence was presented by the Government contrary to his position

that he had no knowledge and he has provided sufficient evidence
on the issue to rule in his favor.

Separate journal entry shall be filed.
DATED: June 3, 1988,

BY THE COURT:
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