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DEBTOR 

MEMO ANDUM OPI ION 

Thi s ma t ter came on f or hearing o n ugust 19 , 1 98 7 , on t he 
de btor 's motion to avoid l ien a nd t he Al l iance Na t i onal B nk & 
Trust Company's obj ect ion to tha t mot ion. Appear · ng on behalf of 
t he debto r was David Nu t tlema of Gering, Nebraska. Appeari ng o 
beha l f of the All i ance Na tional Bank & Tr ust Company was A. T . 
Reddish of Al l iance, Nebraska . 

The fact s in th i s cas have been r eci ted at g ea t length in 
the Court's opinions of May 22, 1 986 , and May 18, 1987. There­
fore, a very brief recitat i on of t he f acts wi l l follow . In 1982 
the debtor nego tiat-ed a "Rel ease and Settlement Agr eemen t " with 
Un i on Pac if i c Ra i lroad Company as a result o f a lleged personal 
injuries on the part of t he debtor. On May 20, 198 3 , and agai n on 
March 1 4, 1984, concurrently wi t h the e xecution of certain pr om­
issory notes by the debtor , t he debtor executed to the Al l i ance 
Nat i onal Bank & Trust Company (the "Bank" ) two assignments of the 
proceeds from the Union Pacific sett lement. The Bank filed e a ch 
of the two a ss i gnments with the Box Butte County Clerk on Augus t 
1 , 1 985, and with the Nebraska Secretary o f State o n ugust 7 , 
1 985. On August 8, 1 985 , the debtor fi l ed h is Chapter 7 petit ion. 
On May 1 8, 1 98 7, th i s Court ruled tha t thos e a s signments were 
valid transfers of the debtor' s intere st i n the settlement 
agreement; that t e assignments removed the annu1ty from the 
exe mpt status under Sect ion 44-371, Neb. Rev. Stat. (Rei ssue 
1 98 4 ); and that t h a ssignments were bidi ng between the debtor 
and the Bank. 

The debtor has now f iled a mot i on t o a v o id t he Bank's l i e n , 
all e ging that any such l i en impai rs the a n nu i t y exemption c l aimed 
by the debtor pursuant to Sect i on 44 - 371 Neb . ev. Stat . (Reissue 
1984 ) and furt her that t he Bank's securi t y i nteres t const i t u t es a 
prefere n t i a l t r ansfer which occurred wi th in n i nety days o f t he 
date of t he filing of the debto r's ha p t e r 7 pe t i t i o n . Specif i ­
cally , the debt or c l aims that the Bank's l i n may be a voided 
pursuant t o Section 522(h) an Sect i on 547 of t he United States 
Bankru p t cy Code. 
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Sec tion 522(h) o f the Bankruptcy Code r efers both to Section 
522(g ) and Sect i on 5 47 . The deb t o r may onl y a o i d a tran s e r 
under Section 522(h) to t he extent tha t h e could have exempte d 
such property if the t r ustee had avo i ded s uch transfer under 
Sect ion 522(g)( 1 ) . Section 52 2 (g )(1 ) requires t hat t h e t r ansfer 
be a n involun tary trans er. The ass i gnments in the i stant case 
were no t invo l untary , s o Sec t i o 522 (g)(1) d oe s not app l y. 

As t o Section 547 , th is Cour t agrees with the Ba k' s 
c o t e ntion tha t perfect ' on i s i mportant only wi th regard to the 
priority of the l ien as to th i rd parties. The Court find s tha t 
the transfer in thi s case too k p l ace w en the assignments w re 
made , a d the l iens became en f orce able agalnst the parties t o t he 
transactio a t tha time. Sect i on 54 7 does no t a pply to such a 
si tuation. 

Fina lly, the argument tha t t he liens i mpa i red the a nnuity 
exemption must fa i l. As the Court has already stated , the 
transfer of t e debtor 's interest occ urred a t the t ime of th 
ass i gnment. The assi gnment of the annuity triggered its r mova l 
from the exemption s t a tute. Therefore, the re i s no impa i rmen t of 
an e xemption. 

The debtor's motion t o a void l ien is overruled, and the 
Bank' s objection to the motion is sus tained. 

D TED: November 2, 1987 . 

BY THE COURT: 

Cop i e s t o: 

Dav i d Nutt leman, At torney, Box 340 , Gering , NE 69 34 1 

A. T . Reddi s h , Attorney, Box 827, Allia nce, NE 69301 


