
I N THE MATTER OF 

UNITED STATES BAN RUPTCY COURT 
FOR THE DISTRI CT OF NEBRASKA 

OMAHA MIDWEST WHOLESALE 
DISTRIBUTION, I C., CASE NO . BK8 6- 27 75 

DEBTOR A88- 00 5 

M RLE NICOLA, Trustee, CH . 7 

Plainti ff 

vs. 

SIGARMS ~ I NC. , 

De fenda n t 

MEMORANDUM 

APPEARANCES 

Tim Pugh Attorney for Sigarms , Inc ., 1 10 0 One Centra l Park Pla z a , 
222 S. 1~ th St. , Omaha, NE 681 02 
David Me yer, Attorney for Siga rms , I nc.,2 00 Op i tz Blvd., Su ite 
200 , P . O. Box 496 6 , Woodb r i dge , VA 2219 5 
Chri s Connol l y, At t orne y f or Trustee , 1213 Dave n port Street, Su i te 
200, Oma ha, NE 68 1 54 

Merle Ni c o l a, Trustee for de b tor , Omaha Mi dwe st Who l esa e 
Distribution , I nc . , in it iate d thi s adversa r y a ctio n o n o r a bout 
January 19 , 1988, agai nst de fend an t , ~igarms , I nc. , all e g i ng a 
preferential tra nsfer under 11 U .. c. § 54 7 . 

On Febr uary 2 2 , 1987 , Si ga rms , n c. , f iled i ts a nswe r to the 
c o mp l a int, (;nd o n Ma r c h 2 2, 1988 , S i g arms , I nc ., fi l e d a motion to 
dismi ss or ~lternately transfe r for improper v enue. A t e l ephoni c 
he aring on Sigarms , Inc . 1 s, motio n was he ld on Apri l 14, 1988. At 
the h e aring, the Court rai sed the q ues ti o n of wh e t he r Si garms , 
Inc . , had wa i ved it s right to plead i mproper venue and r equested 
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t he pa rt ies on that i ssue. T e Court has 
d t he s e a rgument s a s we ll as those s ubmi tted 

c on tai n s the Court' s fi ndi ng s of fa c t and 
ur su n t t o Bankr . R. 70 5 2 . 
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Mo ti on to dismiss due to imprope r venue i s ove rruled. Fed. 
R. Civ. P. 12 (h)(1 )1 p r o v i de s t ha t " [ a ) defens e of lack of 
juri sd ict i o n ove r t he person , impro per e nu e , i s waived ( A) i f 
om i tt d from a mo tion i n the circumstances des c r i bed in 
subd i vi s i on ( g ), or (B) i f i t is ne ithe r ma d e by mo ti on und e r th is 
rul e no r inc uded i n a re s pons i ve plead i ng or an a mendment t hereo f 
pe rmitted by Ru l e 15(a-) to be made as a matter o f c ourse." ed. 
R. Civ. P. 12(h) ( 1 ) (emphasi s added). Fed. R. Civ. P. 152 reads 

(a) Amendm nts. A party may amend hi s 
p l eading once a s a matte r of c o urse at a n y 
time before a responsi ve pleading i s serv e d 
or , if the p leading is one t o whi ch no 
r espons i ve plead i n g is permi t ted and the 
action has not been p l a c ed upon the t ria l 
calendar, e may so a men it at any t i me 
wi th in 20 days a fter i t is se rved. Otherwise , 
a pa r ty may amend his pl ading only by l eave 
o f c o ur t or by wr it t e n cons en t of t he adverse 
party ; a nd leave sha l l be freely g ' ven when 
j u s t ice so requires. A party sh a ll p l ead i n 
r e s po nse to an amended p lead i ng within the 
time r ema i ni ng f o r re sponse t o t he or iginal 
p lea d ing or within 10 aays af ter s ervi ce of 
t h e a mended plea d ing, which ever per iod may be 
l onge r, unles s the c o ur t o t he r wi se orders . 

Fed. R. Civ. P. 15( a ) . De fe nd a n t, Siga r ms, I nc. , d id not rai se 
the defense of improper venue ih e ith e r its a n swe r to t h e 
complai nt or by motion prior to fi l ing it s a nswer. Further , 
Siga r ms, I nc., did not attempt to amen d i ts answer within t wenty 
days after t he answer was served as prov i d ed in Fed. R. Civ. P. 
1 5 ( a) . 

The Court finds tha t Sigarms, I c., has wa ived it s ri gh t t o 
a ssert impr o pe r venue. Se e Bodenham e r Bldg. Corp. v. 
Ar chitectural Research Cor ., 1 06 F.R . D. 52 1, 523 ( E.D. Mich . 
19 85 }. The absence of coun s e l a nd th e absence of corpo r ate 
of fice rs during the r elevant t i e peri od do not provide s uf fi c ie t 
jus tif ica tion to permit a mendment t o Sigarms, Inc.' s, pleading 
a f ter the e x p i ration of the time prov ided i n Fed. R. Civ . P. 
1 5( a). Further, the substantive i ss ue on whi ch Sigarms, Inc., 
relies for i mproper venue, t hat the cha l l enged transfer was a 
pos t-pe t ition acquisition and thus not p roperty o f t he e s tate, i s 
a q uest ion of f a ct which canno t be resol ved without an ev i e nti a ry 
hear i ng . 

1Ba nkr . R. 701 2( b ) incorpo r a t es Fed. R. Ci v. P . 1 2(h ) i n a dversar y 
proceed ing s. 

2sa nkr. R. 7015 incorpora te s Fed. R. Civ. P. 15( a ) in adve rsary 
p roceedi ngs . 
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Sig r ms, Inc.' s, 3 l terna tive mo t ion req uesti n g tra n s fe r based l 
o n forum non c onveniens i s o erruled . Th e fac tors w ich the Co u r t 
must eva lua t e i de t ermin i n g the appr o pr i atenes s o f a c hange o f 
venue include : 

1 ) the location of Plainti ff a nd 
Defe n d n t ; 

2) t he ease of acces s to necessary 
proof; 

3 ) t e ava ilabi l ity of ·s ubpoena power 
for unwilling witn e sse s; 

4) the expense r la~ed to obt a i n ing 
willi ng wi tnesses ; 

8) the e conomics o f the e s tate 
a dmin i stration . 

In re F/S A ' rlease I I, Inc. , 6 7 Bankr. 42 8, 432 ( Bankr . W.O. Pa. 
1 9 8 6 ). The Cour f i nds t hat debtor and plaint i f f are loca t ed i n 
Nebraska as are debtor ' s r ecords . Addit iona ll y, the 
admini s t r at i on o f t he es t ate c an o ccur mor e e ffi c i en t ly a nd o t her 
creditors o f the esta te a r e l ess burdened if t his comp l a i nt i s 
brough t in Nebraska. 

The burden of proof res t s with Sigarms, Inc ., and it ha s no t 
" c .~_ear ly and subs tant i al ly" j us ti f ied the r eques ted t ransfer . In 
re Lione l Cor p ., 24 ankr. 1 4 1 , 143 (Bank. S. D. N. Y. 1 98 2). 

Separate j ourrta l e n t ry to be enter e d t hi s d ate . 

DATED : J une 1 4 , 1 9 8 8 . 

BY THE COURT : 


