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UNIT ED STATES BANKRUPTCY COURT 
FOR THE DI STR ICT OF NEBRASKA 

'. ~-

IN THE ~ATTER OF 

MARLIN A. KOEH LER, 

DE BTOR 

CASE NO. BK SS-2 25 

Published at 
62 BR 70 

This m tter \va s ori g inally heard on oral arguments at i1 

hearing o n Augu s t 9 , 1 985 . Appearing on beha l f of the debtor was 
t-l i chae l 1'1 . ll ca vey of Dwye r, Pohre n, vl o od & Heavey , Omah a , 
Ne bras ka, and appearing on behalf of the moving party, Norwe s t 
Ba r1k of Norfolk, N. A. , was Doug las E . Quinn of Thompson, Crounse , 
Pie per and Quinn of Omaha , Nebraska, a nd Thomas Locher of Omaha, 
Nebras ka . 

Summa ry of the Ca se 

This Chapter 13 d ebtor filed its pla~ in whi ch it listed 
se c ured d ebt o we d t o the moving pa rty in the amoun t o f $173 ,676 
and li sted un secured debt o f approximate ly $8 ,000. In add i t ion , 
the debtor listed the val ue o f the colla t era l s ec uring tl1 e debt to 
the moving pa rty in tile amount of $56, 85 0. The pl a n \·la s confirmed 
without objection. Following confirmation , the Ba nk fil e d a 
motion t o dismiss alleging that the deb t or was not q ualifi ed to be 
a d e b tor under § 109(e) bec a use the uns ecure d debt at the time of 
the filing of th e petition e xceeded $100, 000 . The Bank al leges 
that since th e plan indicates that the Bank ' s only collateral is 
valued at $56 , 850 , it i s c l ear that the Ba nk thereby has a n 
unse cu red cluim o f at least $1 16,000 a s o f the date of the 
pet ition. Therefor e , t he Ba nk a ll e ges t he Co urt should add 
together the uns ecu r ed cla im o f the Bank plus t he other un secured 
outstanding claims a s all e g e d in the debtor' s pe titi o n and pl a n 
and find that the Cou rt has no jurisdiction to confi r m thi s plan 
beca t:se Mr. Koeh l e r is not qu a lified to be a deb tor und e r Chap t e r 
1 3 • 

;\t t he he urin<:J on 1\ugu ~:; t 9 , 1 90 5 , the coun se l for the :]r.::! bUJr 
arg ue d that the cred itor's motion had come t oo l ate , bc c3use th e 
;J l an .V·Jas confi rme J -~n c o uld be r e vol:ed on l y if it wer2 pr<Jc u r c d 
lJy i raud pursuJ nt to 0 1330 and that tl1e c o n fir ma ti on onJcr v;as 
b ind i n g upon t lw c rL·d itor put:~; u a nt to § 1 32 7 . 

'l'llt ' , . , . )~_ t· t t· r)CJW:.'c·, t ··d b1 · i · ·t ~:; to ilddn:: ... s lhe J ll ri::d i c l- i<l!l<ll 
r J!l• ' :;' .i. O il, t: ltt? (' f fc , r · ,·)l lt H · .-Jn lcr of c o n f irma t· i oll ili l d \vilr,t· ll' t - r) r 
! 11 t ! ! t•' ·r·•,Ji t·or· '. ! .t ~; h ll l-'''. l 1"1-,) ;11 r- , j ;;i ll rJ 1- t •' i ·;~·.u !.' CcJ l [ , )<,·J itl 'l Lit t..! 
( ) - L i ' ' c_) ~ I ~ J • • : i I - : : : . 1 l I {. \ r l • 
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The p a r ti es ext e n sively b ri e f ed t h e mat te r and th i s d e c isio n 
b·. sed u po n t h o r a l org u111e n t of co n s el, t h sched ules a nd pl a n 
t!1e d e b tor, th e briefs subn i t t e by the pa r t ies and cu s e la w 
i Jcd af te r ll b r iefs W8r e su b mit t ed. 

e c i sion 

Thi s c ase i s di smi s s ed pu r suan t to §13 07( ) , for c ause . Mr. 
~:oeh ler owed , on the date of the fil i ng o f the p e t it ion , non­
contingent, l iqu ida ted , u n s e c ured deb t s that a g gre ga ted mo r e tha n 
S l OO,O OO nd, therc f r e , I e i s ine l igib l to b e a debtor u n er 
Chap t er 13 of th e Cod e r ursua n t to 11 u.s. c. § 10 9( e). 

C ncl u s ions of Law 

Th e de b tor 1 i t e d t h e a n l as a secured credi tor wh i c h v;a s 
c-.;e - Htore tha n $173 , 00 on t h da t e t h pe t ition vJas fil e d . In 
th s chedules and p l a n f iled har t l y af t er t h e fili ng of t h e 
pet iti on t h e d b tor alleged tha t the val ue o f t h e collateral 
s e c ur ing t he d e b t to the Bank was a pr r o x i mat e l y $5 7,0 00 . . 
The re f o r e, o n t h e d a t e the p t iti an wa s f iled n d the schedules 
ar:d p l a >vere fi l ed , t h e debto r realiz ed t ha t the Bank's de bt was 
1_: nse e1r d in a n a mo· n t of a p proxima tely $ 1 1 6,000 . 

De bto r a rgues tha t t he "d bt" was ac tuall y $17 3 ,6 76 a n vJa s a 
s e cur d de b t. The d e b tor further a r gues t hat the Hard " claim" as 
u s e d in t he Ban .: rup t c y Co d e is o t the s a me a s the wo rd " d eb t " a s 

s e d in the Ba nkru p t cy Code and, ther f o re , al t hough the Bank h a d 
a c 1 a i m \v h i c ll \ ·J a s p o r t i 11 y s ecur e a n d p a r t i a 11 y u n s c cured , t e 
t o t a l debt via s a · s e c ure e b t fr om t h o in t of view of t h e 
:lebtor. The c1 _b t or argues t ha t the Court s h o ul d l ook o n l y to the 
p et i t i o n, sch edu le and l an a n d acce p t the a ll ega t i o ns of t he 
de b t or a nd t h_ deb or ' s de t e rminot ion of the secured or un s e cured 
s t a t u s o f t h e d eb t a nd hou ld no t look t o a n y other sect i on of the 
Co d , such a s §50 6 whic h d e fi nes a sec ure d claim a s eq u a l t o the 
v lue o f t h cred itor' s i nt e re s t i n th e e sta t e 's inte res t in the 
c o la te r a l. S e §5 0 6 ( ) . Th e d eb tor argue s tha t eligibil i t y f o :r 
Cha p t e r 1 3 s h o ld te d e t e n 1i ned ilt an ear ly stage a n d shoul d not 
awa it t he ou tco1 12 of u d t ermi nation of s e c r ed s tatu s fol l ow ing 1 a 
h ea ring pur s u a t to § 50 6 . ' 

Thi s o u r t beli eve s t hat t h e de btor i s i n c orrect on s c v ra l 
co u nt'". First , the Colle d cf i ilC. "de bt" r1 t § 10 1 (11) o s liabi lity 
o n a c l ai 1n . I t d e f ines " c l a i1 n" a t §1 01 ( 4 ) os a r i ght to po yrnent' , 
·<:h e t h e r o r n ot s c ur ou o r un secur e d . Th e re fore , t1r . Ko e hl e r 0\J d 
t h e Bu n k u d~b t i n II u lll u n t o f $173 , 67 6 . The c l aim of t e Bank 
·,,· .l s :> 1 7 3 , G 7 G • f\ , r t u [ t II c c l.:l i m \•/ a s s G c u r d to t h e c x t n t o f 
S SG ,')'JO, tl1 c \ ·; \l <_H' ( ,f· li t< ' vu l l.lt~ c t- ,-d , , t Jtcl p1rt wa s Ui tsc- cur r •cl t o 
:...h , ~ • -:-:t"• .' I II- u f > 1 I (i , · ~ =~( i. '!' It <' <l c:•ll <Jr <H: L: nu \vl ;d gc<.J t ll o~;c· Illl ! lllwL- ~; i11 

I i I ' ' [' } i l l ~ • 
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Tlle d :.:: b tor f urthe r a r g u-:: s tha t the cils e of In r e t1lo r t o n, 43 
Sa n k r . 21 5 (E.D. N .Y . 1 04 ) s u p po r t s t he debtor' s po s i t i on h t 
t he p o r t ion of a s e ur c d c r "'u ito r' s cl im vl h i c h is r e n d _r c d 
un secu red pursu cw t t 1 1 U. S . C . §5 06( · ) i s n o t to be c on s ider e d 
u nsecur e d debt o f t he d b t o r in a det r mi na tion under 11 U. S .C . 
§1 0 9 (e). 

1\Lso s upporti ng th e d e btor' s pos i t ion that t h e Court shou l d 
l oo ~ : o nly a t th e s c hed ules a nd de t ermi ne i f the s c hedul e s '.-Je r e 
fi l e d in g o od f a it h is the ca s e of In re King, 9 Bankr. 3 76 
( Ba.nl:ruptcy D. Or . 1 9 8 1). 

This Court d oe s n o t di sag r e e with t he t heory tha t the 
p e t it ion, s ched u le s and p la should be l ooke d a t by th e Court and 
t h a t l he de b to r' s el i g i b ili ty shou ld b e d e t erm i n ed f roTtl th e 
p0 · i ti o n, c hedu l e s a nd p l u 1 a nd no t fr o m s ome l <l t e r occ urr e n e , 
s u e 1 a s a l e <1 r ing , t v1 hi ch t i 1:1 e th e sec u r e d s t at us o f a cred itor 
i s d r_, t e r lll i n c J . T h i s C u r t \-J i 1 1 f o ll ow ~I a t t e r o f Pe ar son , 7 7 3 F • 2 d 
7 51 (6th Cir. 1985). If u o n a goo d f ai th fil i n g, it appea r s from 
t he r->e tition a nd schedules t ha t the de bto r is eligible fo r Chapte r 
1 J pro t ec t ion, th e Co u r t \/ i ll l ook no f u rt her. 

llm·Jc ver , in th is c a se, t h e p e t i ti o n, sch e d u le s an p l an s h ow 
o n t he i r f a. c e , vl i tho u t a h -a. r i g t o d e t e n i n e s e c ured s t a t u s , t h a t 
par t of t h Ba n k's claim is s ecured a. n d pa r t is un s ecu r ed. I n 
a d iti o , the pl a n c a r ries o u t t e sche rne o f t h e s c h e - u l s . I t 
propo~ e s t o pa y t he Ba n k o n l y t h e v a lue o f it s c ol l a te r a l b y 
t r an s f r ri ng t h e co ll a t era l t o t.1e Ba nk . 

r-1r . I<oe hl er c lea r l y i s not e li g i bl e to b e a d e bto r u nd e r 
Ch p ter 13 o f t h e Cod e . 

Co u nse l f or ~ r. Koet1 l e r a r g ues , howe ve r , t hat the c red ito r , 
b y f ai ling t o ob ject t o t h e p l a n p r ior t o it s co n f i r mation and b y 
f a i l i n g t o uppe et l t h e con f i rma t i o n o f t h e pl a n , h a s wa ived it s 
ri gh t to r aise t il e c; u e s t i o n of j ur isdic t i on. ~--l hi l e th e Cour t h a s 
n o t b ee n in f o rme d o f t h e r eason t h e cre d i t or f a i l e d to obj e c t t o 
the c onf irma tion of t h e pl ~ n o r fail e d t o a ~pea l the conf irmat i on 
of the p l a n, r.1 r . Ko e h l e r doe ...; no t get t h e b e ne f it of t hose 
f a. il ur e on b e a l f o f t il e c r e di t o r . This Court ma y r a i .c> e th e 
j ur i s d i ct i o n qu e s ti o n a t a n y i me . Ma tter o f Pea. r son , 77 3 F . 2d 
7 51, 7 5 7, ( 6t h Cir . 198 5 ). The que s ti o n o f e l i g i b i l i t y t o b e a 
d e b t o r in Cha p t e r 13 i s Illu c h l i !-e th e th res h o l d s ub ject mat t er 
j u r i s d i c t i o n d e t r ;n i n a t i o n i n d i v e r s i t y c a se s whe re t h c $ 1 0 , 0 0 0 
mini !num a 1no unt in c o n tro ver s y i s chal l enged . Th e Pea r so n c our t 
c i te_, St . Pu ul Inc1 em_f2_ll_y___ ~Q~ V:::>. Hec1 Cub Co . , 3 03 U. S. 2 fl3 , SO S . 
Ct . 586 , 82 L . Ed . 845 (1 9 30) for the ~repos it i on t h t in a 
dh·.?r ::; i t y CCl.S c , t iL a i:I O UI I t c l u i 111 e d in CJOO } f <l i t l b y t ! 1c p l C1i ii t i_f f 
CU II ~ t •l l s un L' ~:> -3 j t ; ,[)L)'_'n t· :·; h.J .t l vj a l cc r a i nty Llt c~t l 1c c l d i lil i s 
f 1t- l n s ; ; t ll .:1 11 Lli C iu t · i ~; d i c· t i rl\ J;ll <1 1\l OI I I l t ot- tlw -:1 1110 \ll l t r: L i iiiH 'd .i. ~; 
, ,. ;_, ! · ·) '( C r \ ) · L d •\r ' . l'( ' LJ I ~; r, I I .1 1 }1) '/ . 
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Th e Ot:J ir i o n of Ju st i ce Roberts i n th e St . Pa ul Indem nit y Co. 
c as e Ha s "but i f , fr om th e f c e of t he p l eadi ngs , it i s a pparent , 
t o· a lega l c er t aintJ', t ha t t ~e p l.J inti ff canno t r e c o ver t he CJ.mount 
c l a i me d, or i f , f ro m t he proofs, the c o urt is sa t i s f i r~ d to a l i ke 
c e r t ai n t y tha t the pl a in t i f f never wo s e nt i t l e d to rec o ve r t ha t 
am o u n t , a n d t h a t l i s c 1 a i m vl a s , t r e f ore , co lor a bl e f or th e 
purpo s e o f co n f e r r i ng juri s d i c t i o n, the sui t will oe d i s mi ssed . " 
Id. a t 28 8- 90 , 5 8 s. Ct. a t 5 9 0 - 9 1. 

Further , t he Pear s o n c o urt q uo t i ng Wo rt ha ms vs. At la n t i c Li f e 
I ns . Co. , 5 3 F.2 d 99 4, 99 7 (6th Cir . 197 6) , st a t e s 11 0f course , 
wh en a part y for t h ~ p urpose of o b tai n ing jurisdi c t io n al l ege s 
ex c essi ve d amage s beyo nd any r eas o na b le e x pectat i on of r e c o ver y , 
jur isd iction does no t attac h . 11 Pear s o n at 757. 

;i ltho ugh t h e divers i t y j u r i sd i ct i o n sta nda r d i s no t 
c o n tro lli ng i n t he Du n kru~ t cy Cour t , t he ana l ys i s o f whet er o r 
no t t he Bank ru t c y Cou r t c an rev iew its jur isd i c ti on a ft e r hav i ng 
e nt ered a n o r der o r c onfirmed a pla n , i s ana l o gous. If t he Cour t 
e rron ~ o usly ass ume d j ur i s d i ct ion and it is lat e r mad e clear to the 
Co u rt t hat i t do es not ha ve ju r isd i c t i o n , t he Cou rt h s t h e powe r 
to r e v i e "' i t s e a r l i e r de t e r m i n t i on a n d r e ve r s e i t . C l r k v !:> • 

Po.ul Gr a y, Inc ., J OG U.S. 583 , 5 8 8 , 59 S . Ct. 74 4 , 74 8 , 8 3 L. S cJ. 
1 00 1 (19 39 ) . Furth e r , th e Cou r t ha s the du t y to r ev ie u an a ct 
u po n he ques t i o n o f jur i s d i c t ion whe n t h~ mat te r is b r oug l1 t to 
i t s a ttent i on. 2 0 ~m . J ur. 2d Cou r ts, Sect ' o n 92 (1 9 65 ) . 

Fi na l l y , the g o n ~r ~ l rule is th a t th e r e c an be no vo l i d 
\olai ve r o f ~n o lJ j C" c ti on t o la ck of ju r isd i c t i o n . 20 l\ 1 ~1. J r. 2 J 
Cou r ts , Sec ti o 1 9 5 , ~Jote 1 0 (1 965 ). 

The deb t o r also argu e s t ha t at t he time o f the l e a r i n ~ a nd 
t h e filing o f t h e b r iefs, thi s c ase wa s s evera l mont hs' o l d a nd 
t he order of c on £ irma tion wa s se verc:tl month s ' old. Th e d e btor ha s 
a c e d u pon t h e confirmed r la n a nd to now find that t h de bto r \vas 
no t q ua l if ied und c.r Chupt e r 13 \vould be ex tremel y de t rirne nt ol a nd 
u n fa i r. Furt her, t he de b t o r arg ue s t ha t t h i s Co urt ha s a l r eady 
ma d e a d e t e r mina ti o n o f e l ig i b il it y at t he r o n f i r ma t io n he a r ing . 
Th e s e a r g uments wo 1ld p r o babl y be persuasi ve i f t he p r a c t i c e i n 
t h i s D i s t r i c t v; a s to h o 1 d a C h a p t e r 1 3 hear i n g p r i o r to 
co f i rmd t ion. Ho \/ (_' ve r , as the co un s el for the d e btor vle ll k nm/s , 
u nles s t h r e is an o b j e ct i o n to tl 1e pJan a s prOL)Os od b y o clebtdr, 
no h e a r ing act ual l y take s place . Th e Co u r t d o e s not hu ve tl 1e 
op po rtu n · t y lo v i ew th e s c he d ul e s a nd make a n act.u a l deler mi na t. i o n 
o f deb tor e Li gibi l i ty . The Cou e a rpa r e n t l y pe rmits thi. p roc e du r e 
a n i t o b ' I i o u s l y vJ o r k s i n m o s t- c .1 s c s • I I 0\•l e ver , i I i s t 11 c.: ' o s i t i on 
o f tr1is C\ u r l: U u t an or d r: r Cilt:r•r >J eo nfinn i.ng o r • l dn ', ,. j lll u11l .::u1 
a ct1 .. .:tl li• •.:.J ri rlq i~~ ~ ~ u lJ .J c c t to br_• 1 nCJ !c3c'r Ctc; idc o. nrl t hr · c .1: ;r' j~~ 
: ; ll . i • ..: (" t (l ~)I ' L i l !J ! li. sIll i. ~3 ~; ( ~ d j f i L i :; b !' () u C] h t t 0 t h (' c1 t t· I ' I l L- i. (J ll 0 f 
Ll 1· ' r· ·u :.- tl 1.-1t t l 1c Cu1 1 · t d id r1ot ll . \ VL' juris ci ic t- j o tl t· r , ~~J l l c ' r til e 
' ) l , · : 1 ! l ill • f i L-~ ; L p L lCi'. 
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In conclusior1 , Mr. Ko h lcr is no t el ig i b l e to be a Chapte r 13 
debtor and t he ca se: is d ismisse d . 

Sepa rate ord ~ c to f o l l ow . 

Dl\TC D; Jo. nu ~ y ~, 1 98 6 

O [ i0s t o ; 

D'i THE COURT ; 

Doug l as E. Qu inn , Atto r ne y, 74 00 Co urt Du ildi ng , Suite 1 18 , 
808 South 7 4t h Plaz , Ona ha , NE 6811 4 

'l' h o r:1 a s L o c e r , At tor n e y , 6 1 0 S e r v i c c L i f e I3 l d g . , 0 m h a , N E 6 8 1 0 2 

:.1 i c h t ! l L !I eave y , l\ t t orn e y , 3 0 0 fl i s t o ri c Li bra ry P L:r z a , 
1 82 3 llc r ney S r cet , Omaha , NE 6 8 1 0 2 


