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DISTRICT OF NE8RASM 

I r-: THE UNI TE D STAT ES DISTRICT COURT f OR TH ~T- W 

D I sTRIcT 0 f NEB RA s K A AuG 0 6 931 
I ." THF.: 1'1 ATT 'R 0 ' : 

Wdlic.m C. 0 150n.a Cl€~ 
LOI</ ELL & OPAL BEHNKE , CV . 86 - ~L7~9------~~~~~~~ 

De t o::- s. BK . 86-2 84 

I N THE MATTE R OF: 

LO \'-.JE LL & OPAL BE HNK E, cv. 86- 0 -358 

De btors. BK. 86-284 

This matter is before t he Court on appe al from an Apr i l 

7, 1986, ba nkrup t c y court order overrul ing appe lla nts' motion to 

vac a te the automat ic st ay. The mo t i on reque s te d th a t t he stay be 
(d) 

li f ted for ca use pu rs ua nt toll u . s.c. § 36~( 1) beca s e Lowe ll 

and Opa l Behnke we re ineligible to be de btors und e r the 

prov i si o ns of ll U. S .C . § 109(f) (l) . The Bankrup t c y Court ru led 

tha t § l09(f}(l) ~as inapplicab le t o the cas e at bar and t he stay 

should rema i n in effect. Upon care ful consideration o f the 

rec o rd o n appea l a nd the argument s raise d by t h e parties , t his 

Court finds t he Ba nkruptcy Cou rt shou l d be af fi r med . 

The undis p uted facts a re the se. De b tors Lowell and 

Opal Be hnke c o nduct a f a r ming ope r_ati on in Pi rce , Neb ra s ka. 

Mad ison Build ing & Loan Associa tion (M ad i so n) ho ld s a fi r s t 

mo rt g age o n a l l f i ve q ua rters of land owned by th e Beh nkes. 

Comme rcia l State Ba nk (C omme rc i a l) is a cred i t or hol ding a first 

l i n on th e e hnk es ' equ ipment , invento ry , crop s , l i ve stock , 

~ etc. , a nd a l s o hol ds a second mortg ag e on t wo of the f ive 

qu a~te r s of f arm l and owne d by th e Be hnkes. 



The Beh nk e s f i led a hap ter 13 ban k_ uptcy pe t i t ion o n 

J a nua ry 8, 1985. On Ja nuary 22, 19 85, they fi l d a Chapter 13 

plan. Bot Mad i so n a nd Comme~cial ob j c t e t o confi rmat i o n o f 

the p l a n. Mad ison's ob jec t i on w s sus ta ine d by the ankrupt cy 

Court through a jou r na l e t y f iled Ap ril 16 , 1985, in wh i ch t he 

Court ruled t he ca se wo uld be di s missed unl e ss a n am e nded p an 

was filed with in fo ur t ee n days. In response t o the Cour t' s 

o rde r, t he deb tors file d an ame nd e d Ch ap t er 13 plan on Ap ril 25, 

1985. 

Appe ll an t s objec t ed to the amen ded Chapte r 13 p l an and 

their o ject i ons we re se t for t r ia l o n s epara t da te s in the f al l 

o f 1985. Pr ior to t he t ri al s , Don Sw nspn , debtors ' a ttorney, 

wi thdrew as counsel for t he deb t o r s effecti ve September 13, 19 85 . 

Mr. Swans o n cited hi s i nabi lity to co nta c t and commun i c ate with 

t he d e b t o rs a s support fo his mot io n to withdraw. 

Comme r c i al 's obje c ti on to con fi r ma tion of the plan wa s 

heard and s us ai ne d by t he Ba nkrup t cy Court on No vember 7 , 19 85 . 

The Behnkes failed to a ppea r at t he t r i al . In its j ournal e ntry 

sustaining Comme rci al ' s object i o n , th e Ba nk r uptcy Cour t st ated: 

"Debto r s have thirty da ys t o f i le ame nded p la n, if ebtors fail 

to do so, t hi s case wil l automa tically be d i s mi ssed." The 

de tors did not f i le an ame nded pl an. 

On Ja nuary 30 , 1986, th e Be h nk e s fil e d a hap t e r 1 1 

ban k rup tcy peti t i on. Appel l a nts move d f o r re li e f from t he 

au toma tic s t ay on the grou nd tha t § 109 (f)(l) p re vent ed th e 

deb t o r s f rom re f i l i ng wi t hin t h i rty days o f t he d i smissal of 

their Chapte r 13 act ·on . Du r i ng t he hea r ing on appe lants ! 



~otion for re l' e f, t he d cb to ~s submitted an affi davit ex l ai ning 

tha t lack of l e gal c ou nse l a nd lack of kn owledge of bankruptcy 

procee din r s we re t rim r y reaso ns f or their fail ure t o act . 

The Bankruptcy Court ove rruled a ppe llants' motion on Ap r il 7, 

19 8 6. 

Befo r e th i s Court addresses the mer its of the appeal, 

it is prudent to st a te the ge ne ral st andard of revi e w whic h 

gu ides the Court in matters such as this. On Appeal, a district 

court is not bou nd by the Bankruptcy Cou rt's conclusions of law. 

However, t h e Bank r up tcy Court 's f indi ngs of fa ct are e ntitled to 

s ta nd u n l e s s c l e ar ly erro neous. I n re Martin , 761 F.2d 472, 474 

(8th Cir. 1985); see a lso, Ba nk rupt cy Rule of Procedu re 8013. 

Sec t i o n 36 2 (d )(l) a l lows the Ba nkrup t cy Cou rt t o grant 

re li ef from t e automa tic s tay for "c a us e." In t hi s case, the 

appel lan t s a r gued § 10 9(f )(l) supp l i ed c aus~ for lifting the 

automatic st ay w~i ch wa s imposed upo n the Beh nkes' Chap t er ll 

f ili ng . A al l times pe rt 'ne nt to t h is di spu te ,l/ § l 09(f) (1 ) 

prov i ded: 

( f ) o twithsta ndi ng any othe r pro vision 
of this s ec t ion , no individu a l may be a 
debtor u nde r th is ti tle who has bee n a 
de btor in a case pending unde r this titl e 
a t an y time in the preceding 180 day s if 

(1) th e case wa s dismissed by t he 
cou rt fo r wi llful fail ure o f the 
de bt o r to abide by ord e rs of the 
court , or t o a ppear before t he cour t 
in p r oper prosecution of t he c a s e . 
* * * 

l/ ll u.s . c . § 10 9 was a me nd e d, ef f e ctive No ve mber 26 , 198 6 . 
Und er the a me ndmen t , f ormer s ubsection (f) is now s u ~s e c t i on (g) . 
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The sp ci f i c i ss ue add ~e ssed by t h par t ies be l ow was 

whethe ~ the B~hnk e s ' fai l u re to su bm i t a s co n a men d e d Ch ap tec 

13 pl an c o ns t i t uted a "wi l l f ul fa i l !.'"e " to a bi de by th e 

Bankrupt c y Co u r t 's November- 7, 1985 , o rder-. The Ba nk r-up tcy 

Court, r-uli ng fror.. the be nch , f ound t hat su h conduct d i d not 

fall within § l0 9 ( f) ( l) a nd accord ingl y de n ied r e l ief f!.'" om t he 

stay. 

The Ba nk r upt c y Code does not de f ine the t e r m "willful. " 

Cou r t s cons t rui ng§ 109(f)(l ) , h owe ve r, conc l ud e that t he t erm 

s hou ld be gi ven i ts us ua l legal mean ing. I n re Kra t t i g e r , 52 

B. R. 3 8 3, 385 (W. D.Wisc. 1985); In re Zahn iser , 58 B. R. 53 0 , 5 34 

( Ba nk.r, D. Colo. 1986 ); I n r e Cor rea, 58 B. R. 88 , 90 ( Ba nkr . 

N • D. I ll . 1 9 8 6 ) ; In r e E 1 1 i s 1 4 8 B . R. 1 7 8 1 l 7 9 ( B a k r . E • D. . Y. 

1985). The Elli s cou r h e ld : 

Wi lful is ge e ra lly used t o de s cri be 
co ndu ct whic h i s i nt en t i o na l , knowing a nd 
vo l un t a r y, as opposed to co nd ct wh i ch i s 
accide ta l or bey o nd t h e pe rso n ' s 
co nt ro l. * * * A wi llf u l failure t o do a 
rE:4 i r ed a c t t1eces s i tat -..:; a sL owi ng t h a t 
the pe rs o n , wi th not i ce of th · r 
r e s pons ib il ity , int e nti o nal l y di s r e garde 
it o r de mon s t ra t ed "plai n i ndi f f e r nee . " 
( c i t at ions om i tted). 

In r e El lis, 48 B. R. at 17 9. A b a nk ru p t c y court's fi~d i ng 

re ga rd i g wi l lf ul beha vior i s a f i nding of f act which wi l l not be 

distu r be d on appea l unl ess shown to be cl ea rl y erroneou s . 

W. i le t h is Co u rt may have r u led dif f e r ent ly, i t doe s 

no t conc lude t he Bank r upt c y Court' s determi nation was c le arl y 

e rro ne ou s . The Ba nk ruptcy Cour ha d before it a n a f f i davi t 

s igne d by the de bto rs whi c h s t a t e d t hat t h e y fai l e d to s ubmit an 



aDended plan becau se t h e y di d no t have an attorne y at the ti me 

th e order was i s s ue d , th e orde r did not spe cif ical l y di r ect th em 

to E~!e a pl n , a nd th y we re un cer t ain as to how to p r oceed due 

to their ine xperience in legal matte rs. The Bank ru ptcy Ju dge 

chose to be lieve the Behnkes' expl anation and fou nd t he ir fa i lure 

to fi l e an ame nd ed plan was not willfu l. His finding will no t be 

reversed o n a ppe a l. Ac c ordingly . 

IT IS ORDERED t hat the Bankrupt c y Cou rt ' s dec ision is 

affi rmed . 

DATED t h i s t:,~l d ay of August , 1987 . 

BY TH E COU RT : 

~~ 
LYLE E. STROH 

ITED STATES DISTRI CT JUDGE 


