
UNITED STATES BANKRUPTCY COURT 
FOR THE DIST ICT OF NEBRASKA 

I THE MATTER OF 

LO ' IE EDWAR D WILKI NS, CASE NO . BK8 7-2 16 1 

DEBTOR 

MEMORAN DUM OPINION 

Be f ore a United St ates Bankruptcy Judge for t he Di strict of 
Nebraska r egarding Motion t o avo i d and set asid e sale ( #26 ). 
Hearing was held Oc t ober 28, 1987 , in North Pla t t e , Neb r aska. 

APPEARANCES 

Do ug las Qu i nn, At torney , 1100 One Centra l Park Pla za, Oma ha , NE 
68102 

Don Swa nson, Attorne y , 180 0 Fi rst Nat' l . Center , Omaha , NE 68 1 02 

IT IS ORDERED: 

Short l y after f il ing , deb to r sold cattle in wh i ch Bank ha d 
secur ity i nterest. Deb t or then contracted to feed the cattl e for 
the purchase r. The e f fect o f t h i s ac t ion was to fix the value of 
the Ba k 1 ~ clai re t he catt l e val ue and to create post petit ion 
income from the cont ract , free and clear of the Bank l:en . The 
Bank c la ims this is unfa i r because - a) the sale was not in the 
ord i nary course of debtor 's business a nd b) the Bank was harmed by 
being unable t o share in the i nc rease i n value of the ca t tle from 
date of sale to t he o rd i nary date when debtor would have sold the 
collateral. The Court f inds tha t the sale o f cattle was for fa i r 
market value. Debtors in Chapter 12 fr eq ent l y make radical 
changes i n their operations, including liquidat i ng herds o r rea l 
estate . The t iming i s up to t he debtor, not the creditor . 
Cre i t or seems t o suggest t he debtor s hould have k nown pr i ces 
wou l d be conside rab ly highe r seve r a l months later, or that debtor 
should have f o rward contracted t o l ock in a price that would have 
benef i ted cred i tor. 

The c r editor 's posi ti on i s fasc i na t ing. Frequen tl y c r ed i t or s 
clai a l l increase i n valu e o f c ttl e , even if t he d e bto r i s 
r equired to use i t s l a bor, supplies, f e e d and pasture to he lp the 
cattl e inc r ease in s ize and val ue. Then t he cre d itor s ugg es t s t he 
debtor cannot use t he proceeds of the sale of s uch catt le, nor 
11 SUrcharge 11 creditor fo r l a bor and ma nagement expenses . 

L 



Unde r Ch pter 1 2 r creditor can' t have it both ways. Debtor, 
by s t a tute, o perates the business. De bto r ma ke s the busines s 
deci sions , i ncluding timi n g of sa les. This sal crea t e d a fi xed 
l i qu i dated val ue wi t h no f urther risk to c red'tor' s colla tera l. 
To c o m l a in that d e btor "could have done bette r for the bank " i s a 
comp l aint t hat fa l ls o n deaf ear s . The debtor is reo rganiz i ng f o r 
i ts be nefi t and , as l ong as no s ta t u tes a r e viola ted, may make 
business de c i s i ons . Th is sale is in the ordinary course of t h is 
deb tor's pos t peti t i on bus i ness. 

Motion overru led . 

DATED: November 3, 1987. 

BY THE COURT: 


